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In the District Court for the Territory of Alaska,

Fourth Judicial Division at Fairbanks

Civil Cause No. 6811

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

COMPLAINT

The above-named plaintiff complains, alleges and

prays as follows:

I.

That Plaintiff is a resident and inhabitant of the

Territory of Alaska, Fourth Judicial Division, re-

siding at Fairbanks, Alaska, and he has been such

resident and inhabitant for more than twenty-five

years.

II.

That defendant, M. P. Mullaney, is the duly

constituted and acting Commissioner of Taxation

of the Territory of Alaska, and he has been such

Commissioner of Taxation at all times mentioned

herein and he is charged by law with the duty of

collecting license fees, income taxes and all other

taxes for the Territory of Alaska, including all

taxes that may be levied on real and personal prop-

erty; and that he resides in Juneau, Alaska, and

has deputies, assessors and agents in each of the
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four judicial divisions of the Territory of Alaska,

including the Fourth Judicial Division, and he is

being sued as such Tax Commisisoner.

III.

This action arises under the act of the legislature

of Alaska passed and approved February 21, 1949,

known and designated as Chapter 10, Session Lav^s

of Alaska, 1949, and the amendment thereto desig-

nated Chapter 88, Session Laws of Alaska, 1949.

IV.

That this law and the amendment constitute what

is known as the Alaska Property Tax Act, and it

purports to levy a tax on all real property and im-

provements and all tangible personal property

within the Territory of Alaska, with certain excep-

tions named therein, at the rate of 1% per annum

of the true and full value thereof, commencing on

January 1, 1949, excepting that the taxable value

of unimproved, unpatented mining claims which

are not producing, and non-producing patented

mining claims is fixed at $500.00 per each 20 acres

or fraction of each such claim regardless of true

value; and the tax on boats and vessels engaged in

marine service on a commercial basis levied under

Section 3 of the Alaska Property Tax Act as

amended by Chapter 88 of the laws of 1949, is

optional and may be paid on the true and full value

or at the rate of $4.00 per net ton of the vessel's

registered tonnage, with a minimum tax fixed at

$20.00. The tax herein mentioned was levied and
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assessed for the calendar year 1949, and it is levied

for each calendar year thereafter.

V.

That plaintiff owns certain real and personal

property in the Fourth Judicial Division, Alaska,

outside the boundaries of any incorporated city,

school district and public utility district, and this

property consists of both patented and unpatented

non-productive mining claims, machinery, equip-

ment, tools and other personal property and that

all of the aforesaid real and personal property was

valued by defendant and his deputies, assessors

and agents in the calendar year 1949 at $60,201.06

for the unpatented and patented, non-productive

mining claims, and $7,500.00 for the personal prop-

erty for taxation purposes and defendant levied

and assessed a tax thereon, after allowing the plain-

tiff an exemption of $200.00, of $675.01, which sum

defendant demanded that plaintiff pay to him as

Tax Commissioner of Alaska.

VI.

That in order to avoid the penalties provided by

the Alaska Property Tax Act and to avoid law

suits and actions for the foreclosure of liens on

his property, and cloud on the title thereof, plain-

tiff on the 7th day of June, 1951, paid the tax of

$675.01, with the further sum of $54.79 interest

thereon from February 1, 1950, to June 7, 1951,

making a total of $729.80, under protest, and with

a demand that it be refunded to him. A full, true
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and correct copy of the protest is attached hereto

as Exhibit A and made a part hereof and prayed

to be read as a part of this complaint. That plain-

tiff's demand for refund was denied and refused

by defendant.

VII.

That at no time since the passage of the Alaska

Property Tax Act has any tax under that law been

assessed or collected on either real or personal prop-

erty or on mining claims within any municipality,

or within any public utility district or school dis-

trict, and that one-half the entire assessable prop-

erty in the Territory, both real and personal, is

situated within municipalities and school districts,

and nearly two-thirds of all assessable property in

the Fourth Division of Alaska is so situated within

those districts and not taxed under the provisions

of Chapter 10, Session Laws of Alaska, 1949.

VIII.

That the Alaska Property Tax Act is invalid and

of no force or effect for the following reasons

:

(1) The Act is in violation of the provisions of

Section 9 of the Organic Act of Alaska and amend-

ments thereto in that the levy and assessment there-

under and the taxes imposed thereby are not uni-

form upon the same class of subjects, and the Act

is designed to exempt all property within munici-

palities, school districts and public utility districts

in Alaska from the payment of the tax or any por-

tion thereof, and it does actually exempt them.
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(2) That the Alaska Property Tax Act is viola-

tive of the Constitution of the United States and

the Fifth and Fourteenth Amendments thereto and

of the Civil Rights Act (8 USCA 41) and of the

Act of Congress of July 30, 1886 (24 Stat. 170).

(3) That the Territorial tax levied and assessed

under the provisions of the Alaska Property Tax

Act within incorporated cities, public utility dis-

tricts and school districts is provided to be levied,

assessed and collected at different times, in a differ-

ent manner and on different valuations from the

tax provided to be levied, assessed and collected

outside incorporated cities, school districts and pub-

lic utility districts, and there is no provision in the

law to enforce the assessment or collection of any

portion of the tax levied by the terms of the Act

on property within cities or municipalities, school

districts or public utility districts.

(4) That the rate of taxation within muncipali-

ties and outside municipalities and within school

and public utility districts and outside those dis-

tricts is different for the reason that in most all

taxing units, except that administered by the Tax

Commissioner direct, provision is made for discount

for payment promptly in cash, while no provision

is made for any discounts in the taxing units ad-

ministered by the Tax Commissioner, and this re-

sults in a different rate of tax within the different

taxing units and districts, and in most of the

municipalities and school districts of the Territory

provision is made under the law and the ordinances
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and resolutions of the taxing units that taxes are

payable and due on a certain date within the

municipality or school district, provided that if

one-half is paid by that date the remainder may
be deferred for six months.

(5) That there is no uniformity of assessment

and valuation among the four judicial divisions, as

the law provides for a separate Board of Assess-

ment and Equalization in each separate judicial

division with no over-all or common Board of As-

sessment or Equalization to equalize values of prop-

erty between one judicial division and another and

there is no provision of the law^ for equalizing

assessments of property within municipalities,

school districts and public utility districts with

those of property in the Territory outside those

districts, and there is no provision for appeal to a

central, general or over-all board.

(6) That portion of the tax provided to be

collected by municipalities, school districts and pub-

lic utility districts is provided to be disposed of

by the several municipalities, school and public

utility districts where collected and to be used

solely for their own local purposes and not for

any Territorial purpose so that the tax provided

for in the Act is a general Territorial tax only on

that property which is situated outside incorpo-

rated cities or municipalities and school or public

utility districts, although the property owners and

inhabitants of the municipalities, school and public

utility districts obtain the same benefits from the
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taxes provided to be levied outside those districts

as do the inhabitants and property owners who are

required to pay the tax outside cities, school and

public utility districts.

(7) That the terms and provisions of the Alaska

Property Tax Act as amended are vague, uncertain,

indefinite and impossible of reconciliation and some

of the terms of Chapter 10 and of Chapter 88, laws

of 1949, are inconsistent with each other; and they

are in conflict with the ninth subdivision of Sec-

tion 16-1-35, ACLA 1949, as amended by Chapter

38, Session Laws of Alaska, 1949.

(8) The dates for assessment, valuation, re-

turns, payment and attachment of liens vary as

between the several taxing units created by the

Alaska Property Tax Act, thereby destroying the

uniformity of the law, and that neither the defend-

ant, nor any other Territorial official, board, agency

or authority is given any power by law to assess,

collect or enforce the collection of any portion of

any tax sought to be levied under the provisions

of Chapter 10, Session Laws of 1949.

(9) There is a different and discriminatory cri-

terion for valuation of mining property and boats

as distinguished from all other property.

(10) There are different and substantial varia-

tions in the exemptions allowed within the differ-

ent types of taxing units.

(11) There is no method provided in the Alaska

Property Tax Act nor in any other law of the Ter-
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ritory for equalization of assessments as between

different municipalities, school or public utility

districts, or taxing units or between any of these

and outside areas or between the outside areas in

the several different judicial divisions.

(12) There are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated,

and there are substantial differences in the penal-

ties and in the charges to which different taxpayers

are liable, depending upon whether their property

is within a municipality, a school district, a public

utility district, or without those districts.

(13) There are substantial differences as to the

rights of redemption provided for in the lien pro-

visions applicable to different taxing units,

(14) There are inconsistent provisions within

the Alaska Property Tax Act and particularly with

reference to the valuation of property.

(15) There are substantial variations in the ex-

emptions allowed under Section 6 of the Act, and

particularly with reference to exemptions under

subdivisions (f), (g) and (h) of Section 6.

IX.

That plaintiff paid the tax hereinabove mentioned

only for the reasons set forth in paragraph IV here-

inabove, and not otherwise.

Wherefore, plaintiff prays for judgment against

the defendant in the sum of $729.80 with interest
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thereon at the rate of 6% from June 7, 1951, until

paid, and plaintiff's costs and disbursements and a

reasonable attorney's fee.

Dated June 8, 1951.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiff.

MEDLEY & HAUGLAND,

By /s/ EDWARD F. MEDLEY,
Attorneys for Plaintiff.

COLLINS & CLASBY,

By /s/ CHAS. J. CLASBY,
Attorneys for Plaintiff.

I certify that the foregoing are true and correct

copies of the original Summons and original Com-

plaint in the above-entitled cause.

Dated June 8, 1951.

Attorney for Plaintiff.
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EXHIBIT A
Juneau, Alaska

June 6, 1951

Mr. M. P. Mullaney,

Commissioner of Taxation,

Juneau, Alaska.

Dear Sir:

There are handed you herewith two checks, one in

the sum of $627.04 on the Seattle First National

Bank signed by Luther C. Hess, and the other in

the sum of $102.76 on the First National Bank of

Juneau signed by H. L. Faulkner. This makes a

total sum of $729.80.

This sum is being paid you in full payment of

the Territorial taxes levied and assessed against the

property of the undersigned Luther C. Hess, both

real and personal, in the Fourth Judicial Division

of Alaska under the provisions of Chapter 10,

Session Laws of Alaska 1949, together with inter-

est on that tax from February 1, 1950, to and in-

cluding June 7, 1951. Taxes are for year 1949.

The total tax assessed according to your assess-

ment roll is $675.01. The interest thereon from

February 1, 1950, to June 7, 1951, at six per cent

is $54.79, making the total of $729.80.

This sum, constituting the tax and interest, is

being paid you under protest, with reservation to

the taxpayer to bring suit for its refund and de-

mand is hereby made upon you for a refund of the

tax /ind interest for reasons as follows:

That Chapter 10, Session Laws of Alaska 1949,

known as the Alaska Property Tax Act, is invalid
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and of no force or effect, for the following reasons

:

(a) The Act is in violation of the provisions

of Section 9 of the Alaska Organic Act and amend-

ments thereto, in that the taxes levied and imposed

by Chapter 10 are not uniform upon the same class

of subjects and the Act exempts a large portion, in

fact, most of the real and personal property within

the Territory, from its operation.

(b) That the Alaska Property Tax Act is in

violation of the Constitution of the United States,

and Fifth and Fourteenth Amendments thereto.

(c) It is in violation of the Civil Rights Act

(8 U.S.C.A. 41) and of the Act of Congress of

July 30, 1886 (24 Stat. 170). The Act purports to

levy a tax both within and without municipalities,

school districts and public utility districts within

the Territory, but within those districts the tax

provided is at a different rate, assessed and en-

forced in a different manner, with different exemp-

tions and different due dates from the tax which is

levied and assessed on property outside those dis-

tricts and there is no provision in the law to enforce

the collection of any portion of the tax levied by

the terms of the Act within cities, municipalities,

school districts or public utility districts, and the

Act was designed to exempt all property within

those districts and to levy a tax only on the prop-

erty outside those districts, both real and personal,

which property constitutes less than one-half of the

entire real and personal property within the Terri-

tory which is assessable.

(d) That because of the provisions of the Act
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aforesaid, none of the municipalities or public util-

ity districts within the Fourth Judicial Division of

the Territory levied any tax under the provisions

of Chapter 10, Session Laws of Alaska 1949, for

the year 1949, or at any time thereafter, and they

entirely ignored the law and refused to assess or

collect any portion of the tax levied thereunder and

this was in accordance with the intent of the Act

and it was sanctioned by the law and no provision

was made therein for assessing, collecting or en-

forcing any portion of the Territorial tax within

municipalities, public utility districts and school

districts, and no such tax within the knowledge of

the undersigned was assessed, collected or enforced

by any municipality, public utility district or school

district within the Territory of Alaska in any

judicial division.

(e) That a portion of the property of the un-

dersigned upon which the tax now being paid was

levied and assessed consists of unpatented and un-

productive mining claims, which have been assessed

by the Assessor and the law provides that this

assessment be at the rate of $500.00 for each twenty

acres or fraction of each such claim, and this tax

is invalid, not uniform and not capable of enforce-

ment, although the mining claims of the under-

signed have been assessed and taxed by the Assessor.

(f) That there is no uniformity of assessment

and values among the four judicial divisions and

the law provides for no General Board of Assess-

ment and Equalization for the whole Territory, but

sets up only divisional boards with no common
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board so that no taxpayer has any means of know-

ing whether property has been uniformly assessed

and taxed.

(g) The law provides that if taxes are collected

under its terms by municipalities, school districts

and public utility districts, the proceeds thereof

shall be disposed of and used by the municipalities,

school districts and public utility districts where

collected and used solely for their own local pur-

poses and not for any Territorial purpose.

(h) That the terms and provisions of the Alaska

Property Tax Act are vague, uncertain, indefinite,

inconsistent and impossible of reconciliation with

each other, and they are in conflict with the 9th

Subdivision of Section 16-1-35 ACLA 1949 as

amended by Chapter 38, Session Laws of Alaska

1949.

(i) The exemptions provided to be allowed on

property within municipalities, school districts and

public utility districts are substantially different

from exemptions allowed on property outside of

those districts.

(j) That the penalties and interests provided

in the Alaska Property Tax Act for non-payment

of taxes on property within public utility districts,

municipalities and school districts are different

from the provisions for penalties and interest for

non-payment of taxes outside those districts.

(k) That there are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated, and

there are substantial differences as to the rights of
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redemption provided for in the lien provision ap-

plicable to different taxing units.

(1) There are inconsistent provisions in the law

v^ith reference to the values of property.

For these reasons and others, the undersigned

insists that the Alaska Property Tax Act is invalid

and that the payment herewith tendered is not due

the Territory and it is being paid only to protect

the property of the undersigned from penalties,

liens, suits, clouds upon the title and vexatious de-

mands of the enforcing officials, and for no other

reasons, and in order that the legality of the law

may be brought in issue before the proper legal

tribunal.

Very respectfully,

LUTHER C. HESS,

By /s/ H. L. FAULKNER,
His Agent and Attorney.

HLF/plw

Please address all communication to the taxpayer

at P. O. Box 1121, Juneau, Alaska.

[Endorsed] : Filed June 11, 1951.
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[Title of District Court and Cause.]

No. 6811

ANSWER

To plaintiff's complaint herein, defendant M. P.

Mullaney answers as follows

:

First Defense

1. Answering Paragraph I of the complaint, de-

fendant admits the allegations contained therein.

2. Answering Paragraph II of the complaint,

defendant admits the allegations contained therein.

3. Answering Paragraph III of the complaint,

defendant admits the allegations contained therein.

4. Answering Paragraph IV of the complaint,

defendant admits all the material allegations con-

tained therein with the exception of the allegation

that "the taxable value of * * * non-producing pat-

ented mining claims is fixed at $500.00 per each 20

acres or fraction of each such claim regardless of

true value * * *" Defendant denies such allegation

since Section 3 of the Alaska Property Tax Act

provides that only those non-producing patented

mining claims "upon which the improvements orig-

inally required for patent have become useless

through deterioration, removal or otherwise * * *"

shall have an assessed valuation of $500.00 per each

20 acres or fraction of each such claim.

5. Answering Paragraph V of the complaint,

defendant admits all the material allegations con-
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tained therein and alleges in addition that some of

plaintiff's patented and unpatented mining claims

referred to in this paragraph are '^producing"

mining claims..

6. Answering Paragraph VI of the complaint,

defendant admits all the material allegations con-

tained therein with the exception of those allega-

tions relating to the alleged invalidity of Ch. 10

S.L.A. 1949 contained in plaintiff's Exhibit ''A,"

which, by Paragraph VI, were made a part of the

complaint and which defendant denies.

7. Answering Paragraph VII of the complaint,

defendant alleges that he is without knowledge or

information sufficient to form a belief as to the

truth of the allegations contained therein and there-

fore denies the same.

8. Answering Paragraph VIII of the complaint,

defendant denies each and every material allegation

contained therein.

9. Answering Paragraph IX of the complaint,

defendant alleges that he is without knowledge or

information sufficient to form a belief as to the

truth of the allegations contained therein and there-

fore denies the same.

Second Defense

For a second and alternative defense, defendant

alleges that the classification contained in Ch. 10

S.L.A. 1949 between (a) property within incorpo-

rated cities and towns, incorporated school districts
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and independent school districts, and (b) property

outside of such areas, is reasonable and valid and

does not violate standards of uniformity and equal-

ity for the reason that persons residing and owning

property within areas outside of incorporated cities

and towns, incorporated school districts and inde-

pendent school districts receive, by reason of such

residence and ownership, greater benefits from the

Territorial government, under Territorial laws,

than do persons who reside and own property

within such incorporated areas.

Wherefore, defendant M. P. Mullaney, having

fully answered the complaint of plaintiff filed

herein, prays that plaintiff take naught by reason

thereof, that the complaint be dismissed and that

defendant be awarded his costs and a reasonable

attorney ^s fee.

J. GERALD WILLIAMS,
Attorney General of Alaska;

/s/ JOHN H. DIMOND,
Assistant Attorney General,

Attorneys for Defendant.

Service of Copy acknowledged.

[Endorsed] : Filed July 11, 1951.
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In the District Court for the Territory of Alaska,

Fourth Judicial Division, at Fairbanks

Civil Cause No. 6811

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant,

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

COMPLAINT IN INTERVENTION

Comes now the above-named intervenor and peti-

tioner, by leave of court, and represents, complains

and alleges as foUows:

I.

That the above-entitled cause is pending in the

above-entitled court and it is brought by the plain-

tiff for the purpose of obtaining a refund or repay-

ment of certain taxes paid on real and personal

property and mining claims within the Territory

of Alaska under the provisions of Chapter 10, Ses-

sion Laws of Alaska, 1949, as amended by Chapter

88 of the Session Laws of Alaska, 1949 ; known and

designated as the Alaska Property Tax Act, and

plaintiff above named seeks a refund of certain
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taxes paid by him under the provisions of that law

on property within the Fourth Judicial Division,

Territory of Alaska, for the year 1949.

II.

That the above-named intervenor is a corpora-

tion organized and existing under the laws of West
Virginia and it has complied with all the laws of

Alaska relating to corporations doing business in

the Territory, having paid all its corporation li-

cense taxes due the Territory and filed all the re-

ports required by law and it is and was at all times

herein mentioned doing business in the Territory

of Alaska, and it owns certain real and personal

property within the Territory, some of which is

situated within the city or municipality of Juneau,

Alaska, some in the city of Douglas, Alaska, some

in the Juneau Independent School District, some

in the Douglas Independent School District and

other property, both real and personal, situated in

the Territory of Alaska outside the boundaries of

any school district, public utility district or munici-

pality.

III.

That the intervenor is interested in the above-

entitled cause and in the outcome thereof for the

reasons hereinafter set forth, and intervenor 's com-

plaint sets up questions of law and fact in common

with plaintiff's claim, and intervenor seeks the

same remedy as plaintiff seeks, and intervenor 's

intervention will not delay or prejudice the adjudi-
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cation of the rights of plaintiff or defendant or

either of them, but it will enable all parties to more

fully present to the court all the issues of law in-

volved in this cause.

IV.

That the intervenor has for many years been

engaged in mining in the First Judicial Division,

Territory of Alaska, where its property is situated

although its mining operations ceased in 1944 and

all of its mining claims and property are now un-

productive and have been unproductive for more

than six years. That the property of intervenor

consists of patented and unpatented mining claims,

power plants, machinery, etc.

V.

This has been valued by the defendant, acting by

and through his agent and tax assessors for the

purpose of taxation under the provisions of Chap-

ter 10, Session Laws of Alaska for the year 1949,

as amended, in the sum of $70,300.00 and demand

was made on the intervenor by the defendant for

the payment of the tax in the sum of $703.00, plus

interest thereon from February 1, 1950, until paid,

at the rate of six per cent per annum.

VI.

That the assessment of intervenor 's property in

the Territory of Alaska outside the municipality,

school and public utility districts was made by the

defendant on valuation fixed by him as follows:
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Personal property, valuation $53,800.00

Red Cliff Mining Claim, 0.603 acres, val-

uation 500.00

Sixteen patented claims in Wrangell dis-

trict, Alaska Chief group, 218.081

acres, valuation 8,000.00

Ten patented claims in Juneau district,

Chester group, 180.014 acres, valuation 5,000.00

Improvements at Annex Creek 3,000.00

Total Valuation as fixed by the defend-

ant and the tax assessor $70,300.00

VII.

That the mining claims hereinabove mentioned

and described were not assessed by the defendant or

the tax assessor in accordance with the provisions of

law nor in accordance with Chapter 10, Session

Laws of Alaska, 1949, and they were not assessed

upon an acreage basis nor upon a unit of twenty

acres per each claim but they were arbitrarily as-

sessed at $500.00 per claim, regardless of the size

of the claim.

VIII.

That the defendant sent a tax statement and tax

bill to the intervenor on the 16th of November, 1949,

basing the total value on its real and personal prop-

erty within the Territory of Alaska outside of any

incorporated city or school or public utility district

at $70,300.00 without making allowance for any ex-

emption, and the defendant thereupon billed the in-

tervenor for a tax on the real and personal property

of intervenor, as assessed by defendant, at the rate
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of one per cent or ten mills, and demanded of the in-

tervenor payment of the tax on a valuation of $70,-

300.00 at the rate of ten mills on the dollar, for a

total sum of $703.00, which sum the defendant de-

manded that intervenor pay to him as Tax Commis-

sioner of the Territory of Alaska, on or before Feb-

ruary 1, 1950.

IX.

That in order to avoid the penalties provided by

the Alaska Property Tax Act and to avoid law suits

and actions for the foreclosures of liens on its prop-

erty, and in order to avoid and remove the cloud on

the title thereof and not otherwise intervenor on the

12th day of June, 1951, paid the tax of $703.00 to

the defendant with the further sum of $58.00 inter-

est thereon from February 1, 1950, to the date of

payment, making a total of $761.00, and this sum

was paid the defendant by the intervenor under pro-

test and with the demand that it be refunded to in-

tervenor.

A full, true and correct copy of the protest is at-

tached hereto as Exhibit A and made a part thereof

and prayed to be made a part of this complaint in

intervention. That intervenor 's demand for refund

was denied and refused by defendant.

X,

Intervenor realleges and adopts by reference as

a part of this claim in intervention all the allega-

tions contained in paragraphs 4, 7 and 8 of plain-

tiff's complaint herein and alleges that the same

procedure was followed with reference to interve-
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nor's real and personal property in the First Judi-

cial Division as that which was followed with refer-

ence to plaintiff's property in the Fourth Judicial

Division, and intervenor alleges that it made to the

defendant returns of its taxable property within the

Territory within the time and manner prescribed

by law and that it has complied with all steps re-

quired by the provisions of Chapter 10, Session

Laws of Alaska, 1949, as amended by Chapter 88 of

the Session Laws of Alaska, 1949, and intervenor

alleges that it paid the tax hereinabove mentioned

only for the reasons hereinabove set forth and not

otherwise.

Then Wherefore intervenor prays for judgment

against the defendant in the sum of $761.00 with

interest thereon at the rate of six per cent per an-

num from June 12th, 1951, until paid and which

will constitute a refund of the taxes and interest

paid as herein alleged, and the interest on that pay-

ment until refunded, and intervenor 's costs and dis-

bursements and a reasonable attorney's fee.

Dated June 15, 1951.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation.

By /s/ J. A. WILLIAMS,
Plaintiff in Intervention.

FAULKNER, BANFIELD &
BOOCHEVER,

Attorneys for Intervenor.
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Territory of Alaska,

First Judicial Division—ss.

I, the undersigned, being first duly sworn, depose

and say that I am the Manager of the above-named

Alaska Juneau Gold Mining Company, a corpora-

tion, and at present in charge of all of its property

and business in the Territory of Alaska, and I am
authorized to make this verification; that I have

read the foregoing complaint in intervention, and

that the facts stated therein are true and correct as

I verily believe.

/s/ J. A. WILLIAMS.

Subscribed and sworn to before me this 13th day

of June, 1951.

[Seal] /s/ R. BOOCHEVER,
Notary Public for Alaska.

My conmiission expires Oct. 20, 1951.

EXHIBIT ^*A"

Juneau, Alaska, June 12, 1951.

Mr. M. P. Mullaney,

Commissioner of Taxation,

Juneau, Alaska.

Dear Sir:

We hand you herewith our check in the sum of

$761.00 on the First National Bank of Juneau. This

check is in payment of taxes levied and assessed

under the provisions of Chapter 10, Session Laws of
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Alaska, 1949, as amended, on real and personal

property and mining claims of the undersigned

within the First Judicial Division, Territory of

Alaska, outside of any incorporated city, school dis-

trict or public utility district for the year 1949.

The total value as assessed by you on real and

personal property is $70,300.00 and you have levied

a tax thereon of $703.00. The check enclosed in-

cludes the $703.00 and interest thereon at six per

cent per annum from February 1, 1950.

This sum is being paid you in full payment of

Territorial taxes levied and assessed against the

property of the undersigned Alaska Juneau Gold

Mining Company, a corporation, both real and per-

sonal in the First Judicial Division of Alaska, to-

gether with the interest thereon as hereinabove

stated, which interest is paid to and including June

15, 1951. The total tax assessed according to your

assessment roll is $703.00, the interest thereon from

February 1, 1950, to June 15, 1951, at six per cent

per annum is $58.00. This makes a total of $761.00.

This sum, constituting the tax and interest, is be-

ing paid you under protest, with reservation to the

taxpayer to bring suit for its refund and demand is

hereby made upon you for a refund of the tax and

interest for reasons as follows

:

That Chapter 10, Session Laws of Alaska, 1949,

known as the Alaska Property Tax Act, is invalid

and of no force or effect, for the following reasons

:

(a) The Act is in violation of the provisions of

Section 9 of the Alaska Organic Act and amend-

ments thereto, in that the taxes levied and imposed
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by Chapter 10 are not uniform upon the same class

of subjects and the Act exempts a large portion, in

fact, most of the real and personal property within

the Territory, from its operation.

(b) That the Alaska Property Tax Act is in vio-

lation of the Constitution of the United States, and

Fifth and Fourteenth Amendments thereto.

(c) It is in violation of the Civil Rights Act (8

U.S.C.A. 41) and of the Act of Congress of July 30,

1886 (24 Stat. 170). The Act purports to levy a

tax both within and without municipalities, school

districts and public utility districts within the Terri-

tory, but within those districts the tax provided is at

a different rate, assessed and enforced in a different

due dates from the tax which is levied and assessed

on property outside those districts and there is no

provision in the law to enforce the collection of any

portion of the tax levied by the terms of the Act

within cities, municipalities, school districts or pub-

lic utility districts, and the Act was designed to ex-

empt all property within those districts and to levy

a tax only on the property outside those districts,

both real and personal, which property constitutes

less than one-half of the entire real and personal

property within the Territory which is assessable.

(d) That because of the provisions of the Act

aforesaid, none of the municipalities or public utility

districts within the Fourth Judicial Divison of the

Territory levied any tax under the provisions of

Chapter 10, Session Laws of Alaska, 1949, for the

year 1949, or at any time thereafter, and they en-

tirely ignored the law and refused to assess or col-
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lect any portion of the tax levied thereunder and

this was in accordance with the intent of the Act

and it was sanctioned by the law and no provision

was made therein for assessing, collecting or en-

forcing any portion of the Territorial tax within

municipalities, public utility districts and school

districts, and no such tax within the knowledge of

the undersigned was assessed, collected or enforced

by any municipality, public utility district or school

district within the Territory of Alaska in any judi-

cial division.

(e) That a portion of the property of the under-

signed upon which the tax now being paid was levied

and assessed consists of unpatented and unproduc-

tive mining claims, which have been assessed by the

Assessor and the law provides that this assessment

be at the rate of $500.00 for each twenty acres or

fraction of each such claim, and this tax is invalid,

not uniform and not capable of enforcement, al-

though the mining claims of the undersigned have

been assessed and taxed by the Assessor.

(f) That there is no uniformity of assessment

and values among the four judicial divisions and the

law provides for no General Board of Assessment

and Equalization for the whole Territory, but sets

up only divisional boards with no common board so

that no taxpayer has any means of knowing whether

property has been uniformly assessed and taxed.

(g) The law provides that if taxes are collected

under its terms by municipalities, school districts

and public utility districts, the proceeds thereof

shall be disposed of and used by the municipalities.
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school districts and public utility districts where

collected and used solely for their own local pur-

poses and not for any Territorial purpose.

(h) That the terms and provisions of the Alaska

Property Tax Act are vague, uncertain, indefinite,

inconsistent and impossible of reconciliation with

each other, and they are in conflict with the 9th Sub-

division of Section 16-1-35 ACLA, 1949, as amended

by Chapter 38, Session Laws of Alaska, 1949.

(i) The exemptions provided to be allowed on

property within municipalities, school districts and

public utility districts are substantially different

from exemptions allowed on property outside of

those districts.

(j) That the penalties and interests provided in

the Alaska Property Tax Act for nonpayment of

taxes on property within public utility districts, mu-

nicipalities and school districts are different from

the provisions for penalties and interest for non-

payment of taxes outside those districts.

(k) That there are substantial differences in the

personal liability of taxpayers, depending upon the

taxing unit in which their property is situated, and

there are substantial differences as to the rights of

redemption provided for in the lien provision ap-

plicable to different taxing units.

(1) There are inconsistent provisions in the law

with reference to the values of property.

For these reasons and others, the undersigned in-

sists that the Alaska Property Tax Act is invalid

and that the payment herewith tendered is not due

the Territory and it is being paid only to protect
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the property of the undersigned from penalties,

liens, suits, clouds upon the title and vexatious de-

mands of the enforcing officials, and for no other

reasons, and in order that the legality of the law

may be brought in issue before the proper legal

tribunal.

Very respectfully,

ALASKA JUNEAU GOLD MIN-
ING COMPANY,

By /s/ J. A. WILLIAMS,
Manager.

HLF/lg

United States of America,

Territory of Alaska—ss.

I, the undersigned, John C. Dunn, being first duly

sworn, depose and say: That I am a citizen of the

United States, over the age of twenty-one years and

a resident of Juneau, Alaska ; that I am an attorney

at law and practice in Juneau in the offices of Faulk-

ner, Banfield and Boochever, Attorneys for Interve-

nor named in the hereto-attached complaint in inter-

vention.

That on June 13th, 1951, I delivered a full, true

and correct copy of the hereto-attached complaint in

intervention to J. Gerald Williams, Attorney Gen-

eral of Alaska and attorney for the defendant named

in the complaint in intervention, at his office in

Juneau.

That Mr. Williams declined to endorse his accept-

ance of service on the original complaint in inter-
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vention, but he signed a receipt on the motion which

is attached to the complaint in intervention.

/s/ JOHN C. DUNN.

Subscribed and sworn to before me at Juneau,

Alaska, this 13th day of June, 1951.

[Seal] /s/ N. C. BANFIELD,
Notary Public for Alaska.

My commission expires August 21, 1954.

Lodged June 18, 1951.

In the District Court for the Territory of Alaska,

Division Niunber One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation,

Intervenor.

ORDER PERMITTING INTERVENTION OF
ALASKA JUNEAU GOLD MINING COM-
PANY, A CORPORATION

Upon reading and filing the motion of the above-

named intervenor and also upon inspection of the
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complaint in intervention presented with the motion

of plaintiff in intervention,

It Is Hereby Ordered that the above-named Alaska

Juneau Gold Mining Company, a corporation, which

is named as intervenor, be, and it is hereby per-

mitted to intervene in the above-entitled cause and

to file herein the complaint in intervention and such

motions as it deems advisable, and to proceed in the

cause as intervenor pursuant to the rules of civil

procedure applicable.

Done in Open Court at Juneau, Alaska, this 14th

day of December, 1951.

/s/ GEORGE W. FOLTA,
Judge.

[Endorsed] : Filed December 14, 1951.

[Title of District Court and Cause.]

No. 6531-A

STIPULATION RE INTRODUCTION OF
EVIDENCE

It Is Hereby Stipulated and Agreed by and be-

tween H. L. Faulkner, attorney for plaintiff and

intervenor, and J. Gerald Williams, Attorney Gen-

eral of Alaska, attorney for defendant, that all affi-

davits, depositions, certified copies of ordinances of

City Councils, resolutions of Boards of Directors of

school districts, certified copies of minutes of meet-

ings of various City Councils in Alaska, which were
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introduced and received in evidence by stipulation

between all the parties in Cause No. 6352 between

the same parties, which was tried at Fairbanks,

Alaska, on May 15, 1950, may be taken from the

files in Cause No. 6352, which was pending in the

Fourth Judicial Division at Fairbanks, and which

files have now been transferred to the Clerk of the

above-entitled Court and are now in his office in

Juneau, and introduced by either party to the above-

entitled cause and received in evidence with the

same force and effect as though the evidence con-

tained in these depositions, affidavits, and certified

copies, etc., were produced in the regular manner

through oral testimony, official records and deposi-

tions of witnesses.

The documents referred to which it is agreed may
be taken from File No. 6352 and introduced and

received in evidence in the above-entitled cause, are

as follows:

Deposition of James C. Ryan, witness for defend-

ant, with all exhibits attached thereto.

Deposition of J. A. Williams, witness for plain-

tiff and intervener, with all receipts and documents

thereto attached.

Affidavit of Luther C. Hess, dated January 6,

1950.

Affidavit of E. A. Tonseth, dated May 12, 1950.

Affidavit of Roy P. Mathias, dated May 12, 1950.

Affidavit of M. P. Mullaney, defendant, dated

January 24, 1950.

Affidavit of C. L. Popejoy, dated January 9, 1950,
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with certified copy of Ordinance No. 329 of the City

of Juneau.

Affidavit of Mrs. Daniel Livie, dated January 9,

1950, with certified copy of Ordinance No. 2 of Ju-

neau Independent School District.

Affidavit of Mrs. Daniel Livie, dated May 4, 1950,

correcting her first affidavit, with extract of minutes

of Juneau Independent School District directors'

meeting.

Affidavit of Celia E. Wellington, dated January

9, 1950, with copy of Ordinance No. 2 of Douglas

Independent School District and copy of extract

from minutes of meeting of Board of Directors of

Douglas Independent School District.

Affidavit of A. J. Balog, dated January 9, 1950,

with copy of Ordinance No. 9 of City of Douglas,

Alaska, attached, and certified copy of extract of

minutes of meeting of Douglas City Council.

Affidavit of E. A. Tonseth, with certified copy of

Ordinance No. 384 of City of Fairbanks, and certi-

fied copies of minutes of meeting of Common Coun-

cil of City of Fairbanks.

Affidavit of Frank Conway, dated January 17,

1950, with certified copies of two resolutions of

Fairbanks School District, and all other exhibits

introduced by either party at the trial of Cause No.

6352, at Fairbanks, Alaska.

This stipulation is entered into for the purpose

of facilitating the introduction of evidence upon the

trial, and such documents as may be offered here-

under shall be subject to the same objections on the

part of opposing counsel which might be made if the
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evidence were introduced by means of oral testi-

mony and depositions of witnesses, and the execu-

tion of this stipulation shall not preclude either

party from introducing whatever additional testi-

mony he desires.

Dated at Juneau, Alaska, December 17, 1951.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiif and

Intervenor.

J. GERALD WILLIAMS,
Attorney General of Alaska,

Attorney for Defendant.

[Endorsed] : Filed December 18, 1951.

[Title of District Court and Cause.]

No. 6531-A

DEFENDANT'S ANSWER TO COMPLAINT
IN INTERVENTION

To the complainant in intervention filed herein

by the Alaska Juneau Gold Mining Company, de-

fendant M. P. Mullaney answers as follows, to wit:

First Defense

1. Answering Paragraph I of the complaint in

intervention, defendant admits the allegations con-

tained therein.
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2. Answering Paragraph II of the complaint in

intervention, defendant admits the allegations con-

tained therein.

3. Answering Paragraph III of the complaint

in intervention, defendant admits the material

allegations contained therein.

4. Answering Paragraph IV of the complaint in

intervention, defendant admits that intervenor has

for many years been engaged in mining in the First

Judicial Division, Territory of Alaska, and that the

property of intervenor consists of '^ patented and

unpatented mining claims, power plants, machinery,

etc." Defendant alleges, however, that he is with-

out knowledge or information sufficient to form a

belief as to the truth of the remaining allegations

contained in Paragraph IV, and therefore denies

the same.

5. Answering Paragraph V of the complaint in

intervention, defendant admits the allegations con-

tained therein.

6. Answering Paragraph VI of the complaint in

intervention, defendant admits the allegations con-

tained therein.

7. Answering Paragraph VII of the complaint

in intervention, defendant admits that intervenor 's

mining claims were assessed at $500.00 per claim,

regardless of the size of the claim, but defendant

denies all other material allegations contained in

said Paragraph VII.

8. Answering Paragraph VIII of the complaint
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in intervention, defendant admits all material alle-

gations except that which states that no allowance

for any exemption was made by defendant, which

allegation defendant denies.

9. Answering Paragraph IX of the complaint

in intervention, defendant admits all material alle-

gations with the exception of those relating to the

alleged invalidity of Chapter 10, Session Laws of

Alaska, 1949, and which are contained in inter-

venor's Exhibit ''A," which, by Paragraph IX of

the complaint in intervention, are made a part of

said complaint in intervention and which allega-

tions defendant denies.

10. Answering Paragraph X of the complaint

in intervention:

(a) Defendant realleges and adopts by refer-

ence as a part of this answer to the complaint in

intervention, his answers to Paragraphs IV, VII

and VIII of plaintiff Luther C. Hess' complaint,

which answers are contained in Paragraphs 4, 7

and 8 of the First Defense in defendant's answer

to plaintiff's complaint on file herein; and

(b) Defendant admits all other material allega-

tions contained in said Paragraph X of the com-

plaint in intervention.

Second Defense

For a second and alternative defense, defendant

alleges that the classification contained in Chapter

10, Session Laws of Alaska, 1949, between (a) prop-

erty within incorporated cities and towns, incor-
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porated school districts and independent school

districts, and (b) property outside of such areas,

is reasonable and valid and does not violate stand-

ards of uniformity and equality for the reason that

persons residing and owning property within areas

outside of incorporated cities and towns, incor-

porated school districts and independent school

districts receive, by reason of such residence and

ownership, greater benefits from the Territorial

government, under Territorial laws, than do per-

sons who reside and own property within such

incorporated areas.

Wherefore, defendant M. P. Mullaney, having

fully answered the complaint in intervention filed

herein, prays that intervenor take naught by reason

thereof, that the complaint in intervention be dis-

missed and that defendant be awarded his costs and

a reasonable attorney's fee.

/s/ J. GERALD WILLIAMS,
Attorney General of Alaska.

Service of Copy acknowledged.

[Endorsed] : Filed January 22, 1952.

[Title of District Court and Cause.]

No. 6531-A

OPINION

By this action to recover taxes paid under pro-

test on real and personal property, the plainti:^
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and the intervenor assail the validity of Chapter 10,

S.L.A. 1949, the Territory's first property tax law.

Until 1949 only municipalities, school and public

utility districts taxed such property within their

boundaries. In the remainder of the Territory real

and personal property remained untaxed.

Plaintiff and intervenor contend:

(1) That the statute is so lacking in uniformity

and equality as to contravene the 5th and 14th

Amendments to the Constitution; the Civil Rights

Act, 8 U.S.C.A. 41, and Sec. 9 of the Organic Act,

48 U.S.C.A. 78.

(2) That the provisions in Sec. 3 for the valua-

tion of mining claims is so ambiguous that it is

not susceptible of any reasonable construction, and

that it, too, violates the imiformity requirement of

Sec. 9 of the Organic Act.

(3) That the tax on boats is not according to

value, as required by Sec. 9 of the Organic Act.

Equality and Uniformity

In support of the first contention it is argued

that because the act permits municipalities, school

and public utility districts to assess, collect and

enforce the tax under their own ordinances and

resolutions, which differ from each other, and also

permits them to retain the tax collected for their

own benefit, the requirements of uniformity and

equality are infringed.
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The pertinent parts of the act are as follows;

"Sec. 3. There is hereby levied, and there

shall be assessed, collected and paid a tax upon

all real property and improvements and per-

sonal property in the Territory at the rate of

one per centum of the true and full value

thereof.

''Sec. 4. Tax Upon Property Within Incor-

porated Cities and Districts. The Tax levied

under the provisions of Section 3 upon the

property within the limits of an incorporated

city or town, independent school district or

incorporated school district in the Territory

shall be assessed, collected and enforced in the

manner prescribed by the property tax law of

the municipality or district, by and at the

expense of the municipalities and districts pro-

rated proportionately between each, provided

that amounts levied but which prove uncollect-

ible, and the cost of foreclosure on delinquent

accounts shall be borne by the city or school

and public utility district."

The question presented, in connection with this

aspect of the case, is whether the requirements of

equality and imiformity are infringed by allowing

municipalities, school and public utility districts to

assess, collect and enforce the tax under their own

diverse ordinances and resolutions and thereafter

to retain and use the funds for their own pur-

poses. The defendant contends that there has been

a classification of property within and that without
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municipalities, school and public utility districts,

and that therefore, the differences complained of

being attributable to this classification are imma-

terial. However, since a classification may not be

based on geographical lines or mere location of the

property, this conclusion falls with the premise.

Undoubtedly in adjusting the newly created tax

system to municipalities, school and public utility

districts the Legislature was induced, from consid-

erations of administrative convenience and economy,

to make full use of the already existing facilities

and organizations. It is inevitable that to the ex-

tent such ordinances and resolutions differ, differ-

ences of the kind pointed out will result. But it

does not follow that the law must be struck down

if there is no discrimination in a constitutional

sense. Cf. Township of Pine Grove v. Talcott, 19

Wall. Qm, 675; Waggoner Estate v. Witchita Co.,

3 Fed. (2) 962, 964-5; Aff. 273 U.S. 113. Neither

may the Court concern itself with theoretical in-

equalities or hypothetical cases. Prejudice must be

shown by those attacking the act, Charleston Assn.

V. Alderson, 324 U.S. 182, 191, and in the absence

of such a showing, the presumption of constitu-

tionality prevails. Here it has not been shown that

the assessment of property under such ordinances

and resolutions is not according to value and hence

the differences complained of are not such as would

result in a lack of equality or uniformity, for it

appears to be the sounder view that since it is

uniformity of the burden of taxation, rather than

method of imposing the burden, that is essential,
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the constitutional requirements of equality and uni-

formity do not apply to the method or procedure

governing the levy, assessment and collection of

taxes. 1 Cooley on Taxation, 4th ed., Sees. 260, 299,

303-4, 308 and 336; Charleston Assn. v. Alderson,

supra.

It is also argued that because the act permits

municipalities, school and public utility districts to

retain the tax collected and some of them have

failed to collect the tax, this omission results in the

exemption of the real and personal property in

such districts. This so-called exemption, however,

is merely a consequence of the failure of such tax-

ing units to collect the tax and is not to be con-

founded with an exemption in the legal sense which

must be expressly granted by law and which results

in an additional burden on all other property. Nor

can the failures or errors of local officials in the

application of the criteria of valuation or in

other respects affect the validity of the act or in-

fringe the requirements of equality or uniformity.

Charleston Assn. v. Alderson, 324 U.S. 182, 190;

Cummings v. Nat'l Bank, 101 U.S. 153, 161; Michi-

gan Central Railroad v. Powers, 201 U.S. 245, 295.

So far as the distribution of the revenue derived

from the tax is concerned, the allocation of such

funds is a matter for the Legislature. Gen. Am.
Tank Car Corp. v. Day, 270 U.S. 367, 372; Colum-

bus So. Ry. V. Wright, 151 U.S. 470; Carmichael

V. Southern Coal Co., 301 U.S. 495, 522-3.

The act provides for a board of equalization in
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each of the four judicial divisions, with the right

of a hearmg de novo on appeal to this court, but

does not provide for a territorial board of equaliza-

tion to equalize assessment as between the several

divisions. It is contended that this omission also

violates the requirement of equality and uniformity.

It may be that in omitting to make this provision

the Legislature was influenced by the practical diffi-

culties of equalizing assessments between divisions

comprising an area of nearly 600,000 square miles,

with a great diversity of geography, economy and

density of population. Irrespective of that, how-

ever, it would appear that the failure to provide

for a territorial board of equalization is not fatal.

Cf. Michigan Central Railroad v. Powers, 201 U.S.

245, 301; Cummings v. Nat'l Bank, 101 U.S. 153,

160; Stanley v. Supervisors, 121 U.S. 535, 551.

Moreover, there is no showing of intentional or

systematic discrimination, to the prejudice of

plaintiff or intervenor. Sioux City Bridge Co. v.

Dakota, 260 U.S. 441; Charleston Assn. v. Alder-

son, 324 U.S. 182, 192. And the requirement of

procedural due process is satisfied by affording tax-

payers an opportunity to be heard on assessments,

with the right of appeal to this Court. Mt. St.

Mary's Cemetery v. MuUins, 248 U.S. 501, 506.

I am of the opinion, therefore, that neither the

plaintiff nor intervenor has shown that the act is

lacking in uniformity or equality because of the

defects alleged.
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Valuation of Mining Claims

By the act of June 3, 1948, 62 Stat. 302, Congress

amended Sec. 9 of the Organic Act to provide that

:

"Unpatented mining claims and non-pro-

ducing patented mining claims, which are also

unimproved, may be valued at the price paid

the United States therefor, or at a flat rate

fixed by the legislature, but if the surface

ground is used for other than mining purposes,

and has a separate and independent value for

such other purposes, or if there are improve-

ments or machinery or other property thereon

of such a character as to be deemed a part of

the realty, then the same shall be taxed accord-

ing to the true and full value thereof."

Sec. 3 of the act passed in pursuance of the

authority thus granted, provides that:

'

' For the purposes of this section the assessed

value of unimproved, unpatented mining claims

which are not producing, and non-producing

patented mining claims upon which the im-

provements originally required for patent have

become useless through deterioration, removal

or otherwise, is hereby fixed at $500.00 per

each 20 acres or fraction of each such claim,

except that if the surface ground of any such

claim is used for other than mining purposes

and has a separate and independent value for

such other purposes, the valuation as pertains

to such non-mining uses and of improvements

incidental to such uses shall be according to the

full and true value thereof."
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It is clear that the Legislature authorized the

valuation of the kinds of mining claims referred

to at a flat rate rather than at the price paid the

United States. But it is contended that Sec. 3 is

so vague and uncertain as to be practically mean-

ingless. It may be conceded that it is possible to

wrest several meanings from the language em-

ployed, but it is my opinion, in view of the fact

that the size of a placer claim is 20 acres, that an

association placer claim consists of 160 acres and

that the maximum size lode claim is only slightly

more than 20 acres in area, that it was the intent

of the Legislature to authorize the valuation of

each mining claim, whether it embraces 20 acres or

less, and of each 20 acres of an association placer

claim, at $500. It may be presumed that the Legis-

lature knew that the maximum size lode claim

slightly exceeds 20 acres, but since the law does not

concern itself with trifles, the excess may be dis-

regarded. The fact that under this construction

fractional claims considerably less than 20 acres in

area may be valued at $500 each is of no signifi-

cance, for this very result must have been within

the contemplation of Congress when it authorized

valuation at a flat rate.

Taxation of Vessels

Finally it is contended that the tax on boats is

not according to value. Chap. 88, S.L.A., 1949,

added the following to Sec. 3 of the act

:

"With respect to any boat or vessel engaged

in marine service on a commercial basis and
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subject to the provisions of this Act, the owner

of said boat or vessel may elect

:

"(a) To pay the tax levied hereunder on

such boat or vessel on the basis of the value

thereof as defined herein, or,

''(b) To pay $4.00 per net ton of such ves-

sel's registered tonnage, but in any event the

amount payable hereunder, for each such boat

or vessel, shall not be less than $20.00 per

annum.''

It is argued that the alternative rate fixed by

subsection (b) is not according to value and that

the clause fixing the tax at the minimum of $20

applies also to subsection (a) and thereby invali-

dates Chap. 88 because the tax would not be

according to value.

It appears reasonably clear that it was the intent

to impose the minimum tax of $20 on all vessels

of less than 5 net tons and hence the application

thereof must be limited to subsection (b). It may
well be that the tax fixed by subsection (b) is a

substantial equivalent of the tax of 1% on the true

value, but it is lumecessary to speculate as to this,

for it is obvious that by Chap. 88, boats of the kind

described are classified for the purpose of taxation

and one of the purposes of classification is to per-

mit taxation at a different rate. While it appears

that the intervenor belongs to the class referred to,

it has failed to show that the tax under subsection

(b) will bear more heavily upon it than upon any

other member of this class or that it will be other-

wise prejudiced by the classification, and hence tho
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attack against Chap. 88 must likewise fail. Charles-

ton Assn. V. Alderson, 324 U.S. 182, 190.

Accordingly, I am of the opinion that the act is

valid.

/s/ GEORGE W. FOLTA,
District Judge.

[Endorsed] : Filed February 18, 1952.

[Title of District Court and Cause.]

No. 6531-A

REQUEST FOR FINDINGS OF FACT AND
CONCLUSIONS OF LAW AS PROPOSED
BY DEFENDANT

Defendant requests that his proposed findings of

fact and conclusions of law, attached hereto, be filed

in the above-entitled cause.

Dated at Juneau, Alaska, this 25th day of March,

1952.

/s/ J. GERALD WILLIAMS,
Attorney General for Alaska;

/s/ JOHN H. DIMOND,
Assistant Attorney General,

Attorneys for Defendant.
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[Title of District Court and Cause.]

No. 6531-A

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of

plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion which was on that day filed with

the clerk of the court. The court now makes the

following

:

Findings of Fact

1. This action arises under the Alaska Property

Tax Act, Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949. This Act levies a tax on all real property and

improvements and personal property in the Terri-
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tory at the rate (with exceptions specified therein)

of one percentum of the true and full value thereof.

2. Plaintiff is a resident and inhabitant of the

Territory of Alaska, Fourth Judicial Division, re-

siding at Fairbanks, Alaska, and has been such

resident and inhabitant for more than twenty-five

years. He owns certain real and personal property

in the Fourth Judicial Division, Alaska, outside the

boundaries of any incorporated city, school district

or public utility district, such property consisting

of both producing and non-producing unpatented

mining claims, both producing and non-producing

patented mining claims, and machinery, equipment,

tools and other personal property. In the calendar

year 1949 defendant, acting through his agents and

tax assessors, valued this property for taxation

purposes at $60,201.06 for the mining claims, and

at $7,500.00 for the personal property, and after

allowing plaintiff a $200.00 exemption, assessed a

tax thereon of $675.01. On June 7, 1951, plaintiff

paid, under protest, this tax of $675.01, together

with interest thereon at 6% per annum from Feb-

ruary 1, 1950, to June 7, 1951, in the amount of

$54.79, making a total of $729.80.

3. Intervenor is a corporation organized and

existing under the laws of West Virginia; it has

complied with all of the laws of Alaska relating to

corporations doing business in the Territory, and

it was at all times herein mentioned doing business

in the Territory of Alaska. It owns certain real

and personal property within the Territory, some
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of which is situated within the City of Juneau,

Alaska; some within the City of Douglas, Alaska;

some within the Juneau Independent School Dis-

trict, some within the Douglas Independent School

District, and some in areas outside the boundaries

of any municipality, school district or public utility

district. Such property situated outside the bound-

aries of any municipality, school district or public

utility district consists of unimproved, unpatented

mining claims that are not producing, and power

plants, machinery, transmission lines and other

personal property. In the calendar year 1949 de-

fendant, acting through his agents and tax asses-

sors, valued this property at $70,300.00, and after

allowing intervenor a $200.00 exemption, assessed

a tax thereon in the amount of $703.00. On June

12, 1951, intervenor paid, under protest, this tax

of $703.00, together with interest thereon at 6%
per annum from February 1, 1950, to June 12, 1951,

in the amount of $58.00, making a total of $761.00.

4. There has been no showing that Chapter 10,

Session Laws of Alaska, 1949, as amended by Chap-

ter 88, Session Laws of Alaska, 1949, in any manner

discriminates against or prejudices either plaintiff

or intervenor, or that the assessment of the 1%
Territorial tax upon property at any place within

the Territory of Alaska is not according to value.

5. With respect to mining claims, the size of a

placer claim is 20 acres, an association claim 160

acres, and a maximum size lode claim slightly more

than 20 acres in area.
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From the foregoing findings of fact, the court

makes the following:

Conclusions of Law

1. Requirements of equality under the Four-

teenth Amendment and of uniformity under Section

9 of the Organic Act of Alaska (37 Stat. 514, as

amended, 48 U.S.C.A. §78), are not infringed by

reason of the fact that Section 4 of the Alaska

Property Tax Act provides that the Territorial tax

levied upon property within the limits of any

municipality, school and public utility district shall

be assessed, collected and enforced in the manner

prescribed by the property tax laws of such munici-

palities and districts, and that this tax so collected

shall be retained by such local taxing units for their

own purposes.

2. The 1% levy under Chapter 10 is applicable

to property within as well as without municipali-

ties, school districts and public utility districts ; and

the fact that such municipalities and districts are

permitted by the Act to retain this tax collected

from within their boundaries, or that some of these

municipalities or districts may have failed to col-

lect this tax, does not result in the exemption from

the Territorial tax of the real and personal prop-

erty in such areas.

3. The failures or errors of local tax officials

within the municipalities, school districts and public

utility districts in the assessment, collection and

enforcement of the Territorial 1% tax upon prop-



vs. M. P. Mullaney, etc. 53

erty within those areas does not affect the validity

of the Act or infringe the requirements of equality

and uniformity.

4. The fact that the Act does not provide for

an over-all Territorial board of equalization to

equalize assessments as between the several judicial

divisions in the Territory does not violate require-

ments of equality and uniformity.

5. The provisions for valuation of mining claims

in Section 3 of the Act are neither vague nor am-

biguous; the clearly expressed intent of the Legis-

lature in this section of the law was to authorize

the valuation of each mining claim, whether it

embraces 20 acres or less, and of each 20 acres of

an association placer claim, at the flat rate of

$500.00. These provisions for valuation of mining

claims are valid and do not violate the require-

ments of equality and uniformity.

6. With respect to the tax on boats or vessels

engaged in the marine service on a commercial

basis under the provisions of the amendment to the

Alaska Property Tax Act contained in Chapter 88,

Session Laws of Alaska, 1949, the intent of the

Legislature was to classify all boats or vessels of

less than five net tons registered tonnage and im-

pose on each a minimum tax of $20.00. The tax

on boats and vessels under Chapter 88 is valid and

does not infringe the requirements of uniformity

and equality, since it has not been shown that such

tax is not according to value or that the classifica-

tion of boats and vessels of less than five net tons
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in any manner prejudices or discriminates against

either plaintiff or intervenor.

7. Chapter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of Alaska,

1949, is valid, is not lacking in uniformity and

equality, and does not contravene Section 9 of the

Organic Act of Alaska (37 Stat. 514, as amended;

48 U.S.C.A. §78), the Civil Rights Act (R.S. §1977,

8 U.S.C.A. §41), or the Fifth or Fourteenth Amend-

ments to the Constitution of the United States.

ORDER FOR JUDGMENT

It Is Hereby Ordered, that the complaints of

plaintiff and intervenor be dismissed, and that

defendant have judgment for his costs and dis-

bursements herein expended, and for a reasonable

attorney's fee.

Dated at Juneau, Alaska, this 8th day of July,

1952.

/s/ GEORGE W. FOLTA,
District Judge.

Service of Copy acknowledged.

[Endorsed] : Filed March 25, 1952.
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[Title of District Court and Cause.]

No. 6531-A

FINDINGS OF FACT AND CONCLUSIONS
OF LAW PROPOSED BY PLAINTIFF
AND INTERVENOR

This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of

plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion which was on that day filed with

the clerk of the court. The court now makes the

following

:

Findings of Fact

1. That this action arises under the Alaska

Property Tax Act, Chapter 10, Session Laws of

Alaska, 1949, as amended by Chapter 88, Session

Laws of Alaska, 1949. This Act levies a tax on
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all real property and improvements and personal

property in the Territory at the rate (with excep-

tions specified therein) of one percentum of the

true and full value thereof.

2. That the defendant M. P. Mullaney is the

duly constituted and acting Tax Commissioner of

the Territory of Alaska, and he was such during

the calendar year 1949.

3. That plaintiff is a resident of the Fourth

Judicial Division of the Territory of Alaska, and

he has been a resident thereof for many years, and

that he owns real and personal property described

in the complaint which is outside any incorporated

city, school or public utility district within the

Territory, and it is all situated within the Fourth

Judicial Division of the Territory of Alaska.

4. That plaintiff's property was assessed and

valued under the provisions of Chapter 10, Session

Laws of Alaska, 1949, for the calendar year 1949,

at $67,501.06, and this property consisted of pat-

ented and unpatented mining claims and personal

property, etc., and after the assessment it was taxed

under the provisions of Chapter 10 aforesaid on

the values aforesaid, and a tax was levied thereon

of $675.01, which tax was paid by plaintiff to the

defendant on June 7, 1951, together with interest

to date of payment in the sum of $54.79, making

a total sum of $729.80, which sum was paid by

plaintiff to the defendant as Tax Commissioner for

the Territory of Alaska, under protest, which pro-

test set forth the reason therefor and was based
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iiI)on the invalidity and lack of uniformity of

Chapter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of Alaska,

1949 ; and that at the time of payment, demand was

made to the Tax Commissioner, the defendant, for

a refund of the whole thereof, which request was

refused.

5. That in making the assessment of plaintiff's

mining claims, which were included in the real

property hereinabove mentioned, some of the min-

ing claims of plaintiff were assessed at a flat rate

per claim, some on a value of $500.00 for each 20

acres, and some at a value fixed by the assessor.

6. That intervenor, Alaska Juneau Gold Mining

Company, is a corporation duly organized under

the laws of West Virginia, owning property and

doing business in the First Judicial Division for

the Territory of Alaska, and it is and was at all

times qualified to do business in the Territory and

to hold property therein.

7. That the intervenor owned real and personal

property within the First Judicial Division, Terri-

tory of Alaska, described in the complaint, and

which is outside any incorporated city, school or

public utility district, and that this property was

assessed by the defendant Tax Commissioner, and

his deputies, under the provisions of Chapter 10,

Session Laws of Alaska, 1949, at $70,300.00, and a

tax was levied thereon in the sum of $703.00, which

tax, together with interest in the sum of $58.00,

making a total of $761.00, was paid by intervenor
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to the defendant on June 12, 1951, under protest,

as set forth in the complaint on file herein, and that

at the time of payment, demand was made to the

Tax Commissioner, the defendant, for a refund of

the whole thereof, which request was refused.

8. That part of intervenor's property consists

of unproductive mining claims, as described in the

complaint, all of which were assessed by the assessor

at the sum of $500.00 per claim regardless of the

size of the claim, and, in one instance, a claim con-

taining only 0.603 acre was assessed at $500.00.

9. That the intervenor owns certain boats and

watercraft, some of which were assessed on a ton-

nage basis, as provided in Chapter 88, Session Laws

of Alaska, 1949; and the plaintiff, whose property

is all in the Fourth Judicial Division of Alaska,

owns no boats or watercraft, and did not own any

in the year 1949.

10. That under the provisions of the Alaska

Property Tax Act, the municipal corporations in

the Territory of Alaska are authorized, empowered

and directed to assess and collect and enforce the

collection of the taxes on all property described in

Section 3 of the Alaska Property Tax Act within

the municipalities, and to keep the same; and the

manner of assessment, collection and enforcement

of the taxes provided to be levied under the pro-

visions of the Alaska Property Tax Act is that

provided by the city ordinances and resolutions of

the municipalities with reference to assessment and

collection of municipal taxes ; and the Alaska Prop-
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erty Tax Act provides that the portion of the

Alaska property tax collected by municipal cor-

porations, including the City of Fairbanks and the

cities of Juneau and Douglas, shall be retained by

the cities, including the City of Fairbanks and the

cities of Juneau and Douglas.

11. That the taxes purported to be levied under

the Alaska Property Tax Act in independent school

districts outside of town boundaries are provided

to be assessed and collected in accordance with the

ordinances and resolutions of the directors of the

independent school districts, but the law imposes

no duty on them to assess or collect any portion of

the Territorial tax and they have not done so.

12. The taxes purported to be levied under the

Alaska Property Tax Act in incorporated school

districts and public utility districts are provided

to be assessed and collected in accordance with the

ordinances and resolutions of the local taxing

authorities of those districts, but the law imposes

no duty on them to assess or collect any portion

of the tax levied under Chapter 10, Laws of Alaska,

1949; and the provisions and school districts differ

materially from each other and from the Territorial

Property Tax Act in rates of interest and penalties,

dates of assessment and payment, exemptions, lien

provisions, redemption provisions and methods of

enforcement.

13. That the incorporated cities and incorpo-

rated school districts and public utility districts

within the First and Fourth Judicial Divisions of
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the Territory of Alaska did not assess or attempt

to assess or collect any tax levied under the pro-

visions of Chapter 10, Session Laws of Alaska, 1949,

and they have not assessed or attempted to assess

any portion of that tax or to provide in any manner

for its enforcement.

14. That plaintiff and intervenor have intro-

duced uncontroverted proof as to the total assessed

value of all real and personal property within the

Territory of Alaska outside of incorporated cities,

school districts and public utility districts, from the

official report of the Tax Commissioner for the

years 1949-1950, and this shows that in the First

Judicial Division the entire value of all assessable

property outside of incorporated cities, school dis-

tricts and public utility districts was $7,902,641.42

in the Second Judicial Division it was $7,141,092.33

in the Third Judicial Division it was $17,226,074.76

and in the Fourth Judicial Division it was $15,842,-

740.27. That the total value of all taxable property

within the City of Juneau and the Juneau School

District in the year 1949 was $17,622,354.00, and

in the City of Ketchikan the total value of the

assessable property was $15,549,945.00 in 1949. In

the City of Anchorage the total value of the assess-

able property was $31,572,225.00 m 1949, and in the

City of Fairbanks and the Fairbanks School Dis-

trict, within the Fourth Judicial Division, the total

value of assessable property for the year 1949 was

$29,592,903.00. That on none of this property

within these municipalities and school districts was
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any portion of the Territorial tax assessed, col-

lected or enforced. That in the four cities, namely,

Ketchikan, Juneau, Anchorage and Fairbanks, and

the two school districts, namely, Fairbanks and

Juneau, the total assessable property was 2% times

the entire taxable property in the entire three

judicial divisions.

15. That there is no provision in the Alaska

Property Tax Act, Chapter 10, Session Laws of

Alaska, 1949, for the enforcement of any of the

provisions of Chapter 10, Session Laws of Alaska,

1949, within school districts, public utility districts

and municipalities of the Territory, and the law

leaves it entirely to the choice of the cities, school

districts and public utility districts themselves, and

they are left free to ignore the law and refuse to

assess or collect any tax, which the proof shows

has been done.

16. That there is no provision in Chapter 10,

Session Laws of Alaska, 1949, or in any other

statute of the Territory, for equalizing assessments

on a Territorial-wide basis, and no provision for

equalization of values of property situated within

municipalities, school and public utility districts

and property situated outside of those districts, and

none for equalization of values of property situated

in different judicial divisions and taxing units.

17. That there is no adequate standard of valua-

tion set up in Chapter 10, Session Laws of Alaska,

1949, and the provisions for valuation of property

by assessors, contained in Section 11 of the Act, are
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vague, conflicting, contradictory and impossible of

reconciliation.

18. That there is a conflict between the pro-

visions for the levy and the assessment of the tax

on property within municipalities and school dis-

tricts under municipal law, and that for the levy

and assessment and collection of taxes on property

outside those districts, so that the levy itself is not

uniform, and there is no method provided in the

law for attaining equality of levy or of valuation

or of assessments, and there is no means provided

in the Act for the attainment of uniformity of

levy or assessment.

19. That the provision for taxing certain classes

of mining claims at a flat rate is not in accordance

with the Organic Act of Alaska, as amended.

20. That the provisions of the Alaska Property

Tax Act result in a total lack of uniformity which

is required by the Organic Act of Alaska.

Conclusions of Law

As a conclusion of law from the foregoing facts,

the court finds:

1. That Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, is void and in contravention of the

Organic Act of Alaska, and in conflict with the

Fifth and Fourteenth Amendments to the Consti-

tution of the United States and with the Civil

Rights Act (R.S. Sec. 1977).
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2. That the purported levy of the tax under the

provisions of Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, does not result in a uniform levy, and

the burden of the tax is not uniform, and that the

alternative tax levied on boats by the provisions

of Chapter 88, Session Laws of Alaska, 1949, is

void because it permits assessments on a basis pro-

hibited by Section 9 of the Organic Act of Alaska,

as amended.

3. That the terms and provisions of the Act and

the amendment thereto are vague, uncertain, in-

definite and impossible of reconciliation, and, in

some instances, inconsistent with each other.

4. That the lack of a Territorial board of

equalization deprives a taxpayer of means of ascer-

taining through any administrative steps which he

can take, whether his property is subjected to an

excessive tax, or whether the values are the same

on his property as on that of others of the same

nature.

5. That the provisions of Section 4 of the Act

create an opportunity for approximately two-thirds

or more of all property in the Territory to escape

the levy and assessment of the Territorial tax pro-

vided in Chapter 10.

6. That all taxes assessed for the year 1949

under the provisions of Chapter 10 are void.

7. That plaintiff is entitled to recover from the

defendant the taxes and interest paid him under



64 Luther C. Hess, et at.

protest, to wit, the sum of $729.80, with interest

thereon at 6% per annum from June 7, 1951, until

paid.

8. That intervenor is entitled to recover from

the defendant taxes and interest paid by it under

protest, to wit, $761.00, with interest thereon from

June 12, 1951, until paid, at the rate of 6% per

annum.

9. That plaintiff and intervenor are entitled to

recover from the defendant their costs and disburse-

ments herein, to be taxed by the clerk, including an

attorney's fee of $ ; and

It Is Ordered, that judgment and decree be

entered accordingly.

Done in open court this .... day of
,

1952.

District Judge.

Receipt of Copy acknowledged.

[Endorsed] : Filed June 3, 1952.

[Title of District Court and Cause.]

No. 6531-A

JUDGMENT AND DECREE PROPOSED BY
PLAINTIFF AND INTERVENOR

This cause having come on regularly for trial

before the Court on January 23rd, 1952, on the
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complaint of the plaintiff and the complaint in

intervention of the above-named intervenor, and

the answers of defendant to the complaint and the

complaint in intervention, and plaintiff and inter-

venor being represented by th-eir attorneys, H. L.

Faulkner of Faulkner, Banfield & Boochever,

Juneau, Alaska, and H. W. Haugland of Medley

& Haugland, Seattle, Washington, and defendant

being represented by his attorneys, J. Gerald Wil-

liams, Attorney General of Alaska, and John H.

Dimond, Assistant Attorney General, and evidence

having been adduced before the Court on behalf

of plaintiff and intervenor and on behalf of the

defendant, and the cause having been argued by

the respective parties and briefs submitted, and

the Court having on February 18th, 1952, filed its

written opinion herein, and having thereafter on

the .... day of June, 1952, signed and filed its

Findings of Fact and Conclusions of Law,

Now on motion of plaintiff and intervenor for

Judgment on the Findings and Conclusions, It Is

Hereby Ordered, Adjudged and Decreed, that

plaintiff recover from the defendant the sum of

Seven Hundred Twenty-nine and 80/100 ($729.80)

Dollars with interest thereon at six per cent per

annum from June 7th, 1951, until paid, and that

intervenor recover from the defendant the sum of

Seven Hundred Sixty-one ($761.00) Dollars with

interest thereon at six per cent per annum from

June 12th, 1951, until paid, and that plaintiff and

intervenor recover from the defendant their costs

and disbursements herein to be taxed by the Clerk,
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including an attorney's fee of $ ; and

that execution issue therefor.

Done in Open Court this .... day of June, 1952.

District Judge.

Receipt of Copy acknowledged.

[Title of District Court and Cause.]

No. 6531-A

OBJECTIONS TO PROPOSED FINDINGS
AND JUDGMENT AND DECREE OF DE-
FENDANT

Now come the plaintiff and intervenor and object

to the Findings of Fact proposed by defendant and

to the proposed Judgment and Decree, as follows:

1. That Finding of Fact No. 4 is not in accord-

ance with the law or with the evidence in this case.

2. That Conclusion of Law No. 1 is not in ac-

cordance with the law.

3. That Conclusion of Law No. 2 is not in ac-

cordance with the laws of the Territory nor with

the Organic Act thereof.

4. That Conclusion of Law No. 3 is contrary to

the requirements of uniformity and equality, and

the exemption of property within municipalities

and school districts did not arise through failure
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or error of local tax officials, but through the design

of the law.

5. That Conclusion of Law No. 4 is contrary to

the law for the reason that uniformity of assess-

ment cannot be attained without equalization, and

there is no provision for equalization under the

provisions of Chapter 10, Session Laws of Alaska,

1949.

6. That Conclusion of Law No. 5 is not justified

under the evidence and the law in this case.

7. That Conclusion of Law No. 6 with reference

to the tax on boats and vessels is clearly erroneous

under the provisions of Chapter 88, Session Laws
of Alaska, 1949, in view of the provision for uni-

formity in the Alaska Organic Act for the reason

that while boats may be classified and taxed at a

different rate from other property, they may not,

under the imiformity provision of the Organic Act,

be valued on a different basis from other property

since the law provides that all taxes shall be

assessed on full and true value and the tax on a

tonnage basis is not on a full and true value.

8. That Conclusion No. 7 is not justified under

the law and the evidence in this case.

9. That the proposed Judgment and Decree find

no support in the law and the evidence, and Chap-

ter 10, Session Laws of Alaska, 1949, as amended

by Chapter 88, Session Laws of Alaska, 1949, is

not a valid Act of the Legislature of the Territory

of Alaska because of the provisions for uniformity
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of values and equalization of assessments provided

in the Organic Act.

Dated at Juneau, Alaska, this 30th day of April,

1952.

FAULKNER, BANFIELD &
BOOCHEVER.

By /s/ H. L. FAULKNER.
MEDLEY & HAUGLAND.

/s/ H. W. HAUGLAND,
By H.L.F.,

Attorneys for Plaintiff and

Intervenor.

Receipt of Copy acknowledged.

[Endorsed] : Filed June 3, 1952.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

JUDGMENT AND DECREE
This cause came on regularly for trial before the

court on January 23, 1952, on the complaint of
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plaintiff and the complaint in intervention of inter-

venor and the answers of defendant M. P. Mullaney

to each of said complaints. Plaintiff and intervenor

were represented by their attorneys, H. L. Faulkner

of Faulkner, Banfield & Boochever, Juneau, Alaska,

and H. W. Haugland of Medley & Haugland,

Seattle, Washington; defendant was represented

by his attorneys, J. Gerald Williams, Attorney

General of Alaska, and John H. Dimond, Assistant

Attorney General. Evidence was adduced before

the court on behalf of plaintiff, intervenor and

defendant; arguments were made by respective

counsel for plaintiff, intervenor and defendant, and

the cause was submitted for judgment on January

24, 1952. On February 18, 1952, the court rendered

its written opinion, which was that day filed with

the clerk of the court, and thereafter made and

filed its findings of fact, conclusions of law and

order for judgment.

Now, Therefore, it is hereby Ordered, Adjudged

and Decreed:

1. That Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws of

Alaska, 1949, is a valid Act of the Legislature of

the Territory of Alaska;

2. That the complaints of plaintiff and inter-

venor be, and the same hereby are dismissed;

3. That defendant have judgment against plain-

tiff and intervenor for defendant's costs and dis-

bursements herein, to be hereinafter taxed and
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hereinafter inserted by the clerk of this court, in

the sum of $ ; and

4. That defendant have judgment against plain-

tiff and intervenor for a reasonable attorney's fee,

to be allowed by the court and inserted herein, in

the sum of $250.

Done in Open Court this 8th day of July, 1952.

/s/ GEORGE W. FOLTA,
District Judge.

Service of Copy acknowledged.

[Endorsed] : Filed July 8, 1952.

[Title of District Court and Cause.]

No. 6531-A

ORDER

The court having heretofore considered the objec-

tions of plaintiff and intervenor to the Findings of

Fact, Conclusions of Law and Judgment and Decree

proposed and submitted by defendant, and having

signed them on July 8, 1952, and having declined

to sign the proposed Findings, Judgment and

Decree submitted by plaintiff and intervenor.

It Is Hereby Ordered that the objections of

plaintiff* and intervenor to defendant's proposed

Findings and Judgment, are overruled. Plaintiff

and intervenor are allowed an exception to this

order, and an exception to the Findings, Conclu-

sions and Judgment entered on July 8, 1952.
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Done in Open Court at Juneau, Alaska, this 11th

day of July, 1952.

/s/ GEORGE W. FOLTA,
Judge.

Receipt of Copy acknowledged.

[Endorsed] : Filed July 11, 1952.

[Title of District Court and Cause.]

No. 6531-A

NOTICE OF APPEAL

Notice is hereby given that Luther C. Hess, above

named, and Alaska Juneau Gold Mining Company,

a corporation, intervenor, hereby appeal to the U. S.

Court of Appeals for the Ninth Circuit from the

judgment and decree entered in this action on July

8, 1952, and the whole thereof.

Dated at Juneau, Alaska, August 4th, 1952.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Plaintiff and

Intervenor.

Receipt of Copy acknowledged.

[Endorsed] : Filed August 4, 1952.
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[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated and agreed by and between

Faulkner, Banfield & Boochever, attorneys for

Plaintiff and Intervenor, and John H. Dimond, As-

sistant Attorney General of Alaska, Attorney for

Defendant, M. P. Mullaney, that the following de-

scribed documents offered and admitted in evi-

dence in full at the trial of this cause on January

23, 1952, as shown by the reporter's transcript of

record, as Plaintiff's exhibits numbered 4 and 5 and

Intervenor 's exhibits numbered 7A, 8A, 9A, lOA and

llA, may be considered as having been read in evi-

dence in their entirety at the time they were so

offered and admitted therein.

Plaintiff's Exhibit No. 4 consisting of affidavit of

E. A. Tonseth, Clerk of the City of Fairbanks. At-

tached thereto is the property tax ordinance of the

City of Fairbanks and certified copies of resolu-

tions of the common council of the City of Fair-

banks of September 26, 1949, and October 10, 1949.

Plaintiff 's Exhibit No. 5 consisting of the affidavit

of Frank Conway, Clerk of the Fairbanks Inde-

pendent School District, dated January 17, 1950,

with three resolutions attached thereto of the Fair-

banks Independent School District.

Intervenor 's Exhibit No. 7A, consisting of affi-

davit of C. L. Popejoy, Clerk of the City of Juneau,

dated January 9, 1950, and having attached thereto

a copy of the property tax ordinance of the City of
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Juneau together with certified copy of excerpts from

the minutes of the meeting of the Common Council

of the City of Juneau, held on October 21, 1949.

Intervenor's Exhibit No. 8A, consisting of the

affidavit dated January 9, 1950, of Mrs. Daniel D.

Livie, Clerk of the Juneau Independent School Dis-

trict, with attached thereto a copy of the property

tax ordinance of the Juneau Independent School

District, together with extracts of the minutes of the

special meeting of the Board of Directors of the

Juneau Independent School District, held August

19, 1949.

Intervenor's Exhibit No. 9A, consisting of an

affidavit of Mrs. Daniel D. Livie, dated May 4, 1950.

correcting a portion of her affidavit contained in

Exhibit No. 8A.

Intervenor's Exhibit No. lOA, consisting of the

affidavit of January 9, 1950, of A. J. Balog, City

Clerk, Tax Assessor, Tax Collector and Treasurer

of the City of Douglas. Attached thereto is the

property tax ordinance of the City of Douglas, to-

gether with the minutes of the regular meeting of

the Common Council of September 12, 1949.

Intervenor's Exhibit No. IIA, consisting of the

affidavit of Celia A. Wellington, Clerk and Tax Col-

lector of the Douglas Independent School District.

Attached thereto is a copy of the property tax ordi-

nance of the Douglas Independent School District,

together with extracts from the minutes of the regu-

lar meeting of the Board of Directors of the Douglas

Independent School District, held October 5, 1949.
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And it is further stipulated and agreed that the

attached documents entitled:

Property Tax Ordinance of the City of Fairbanks,

Alaska, which consists of a summary of Plaintiff's

Exhibit No. 4, and summary of resolution of Com-

mon Council fixing the rate of levy for the year 1949.

Tax Resolution of the Fairbanks Independent

School District, which consists of a summary of

Plaintiff's Exhibit No. 5 and of the resolution of the

Directors of the Fairbanks Independent School Dis-

trict, fixing the tax rate at 20 mills.

Tax Ordinance of the City of Juneau, which con-

sists of a summary of Intervenor's Exhibit No. 7A

and of motion of Common Council, fixing the rate

of tax for 1949 at 20 mills.

Tax Ordinance of the Juneau Independent School

District, which consists of a summary of Interve-

nor's Exhibit No. 8A with resolution of the School

Board of Directors fixing the tax for the year of

1949 at 7 mills.

Intervenor's Exhibit No. 9A, which consists of

the affidavit of Mrs. Daniel D. Livie of May 4, 1950,

showing the tax collected to be 10 mills and correct-

ing her affidavit of January 9, 1950.

Property Tax Ordinance of the City of Douglas,

Alaska, which consists of a summary of Interve-

nor's Exhibit No. 10A with extract from minutes of

the Council meeting of September 12, 1949, fixing

the rate of tax at 15 mills.

Tax Ordinance of the Douglas Independent

School District, which consists of a summary of In-

tervenor's Exhibit No. 11A with extracts of minutes
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of the Board of Directors' meeting, dated October

5, 1949, fixing the tax rate for the year at 10 mills.

Are material evidence and a true statement of the

portions of the exhibits referred to, and may be re-

garded as true by the United States Court of Ap-

peals for the Ninth Circuit and deemed by the Court

to be part of the record of this case without the

necessity of transcribing and printing the exhibits

in full.

Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. C. FAULKNER,
Attorneys for Plaintiff and

Intervenor.

/s/ JOHN H. DIMOND,
Asst. Attorney General for Alaska,

Attorney for Defendant.

Property Tax Ordinance of the City of Fairbanks

Ordinance No. 384 of the City of Fairbanks,

Alaska, passed and approved on February 13, 1946,

providing for the assessment, levy and collection of

taxes on real and personal property within the City

of Fairbanks, Alaska.

(1) Rate of Tax.

The Common Council of the City of Fairbanks

shall at its first regular meeting after it shall have
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completed equalization of the assessment rolls, or at

a special meeting called for that purpose, levy a tax

on all taxable property in the city, as shown by the

assessment rolls, not to exceed 2% of the assessed

valuation thereof as equalized. At a meeting of the

Council held September 26, 1949, a tax for school

and municipal purposes upon all taxable real and

personal property in the City of Fairbanks was

levied at a rate of 20 mills, in addition to the 1%
Territorial general property tax. This resolution

was amended at a subsequent meeting of the Coun-

cil held October 10, 1949, at which time the tax

provided to be levied for school and municipal pur-

poses under the provisions of Ordinance No. 384

was set at a rate of 20 mills and the tax under the

Territorial general property tax law was set at the

rate of mills. The rate of taxation on all real

and personal property was the same for 1949 as it

was for the year 1948.

(2) Property Subject to Taxation.

All real and personal property situated in the

City of Fairbanks and all personal property used in

connection with or in the carrying on of any busi-

ness or occupation conducted in said City, whether

said personal property be therein situated or not,

is subject to taxation for school and municipal pur-

poses, except such property as is expressly ex-

empted by law. It is provided that personal prop-

erty shall be construed to include, embrace and

mean, without especially 'defining or enumerating it,

all goods, bonds, franchises, chattels, monies and
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legal tender of all description, including national

bank notes, gold and silver certificates and all gov-

ernment medium of exchange commonly known and

designated as "paper money" or ''currency," cap-

ital stock of corporations and shares in incorpo-

rated companies, and all improvements on lands

held under lease, or otherwise, from another.

A special method is provided in the ordinance for

assessing individuals, firms, corporations or asso-

ciations carrying on a general banking business. It

is provided that every year at such times as pro-

vided for the listing of property for taxation, every

such bank shall by its accounting officer furnish the

city assessor a statement verified by oath giving

the amount of paid-up stock, the amount of surplus

reserve fund and the amount of undivided profits

of such bank. The aggregate amount of capital,

surplus and undivided profits shall be assessed and

taxed as other like property in Fairbanks is as-

sessed and taxed. Provided, that at the time of

listing the capital stock, the amount and description

of its legally authorized investments is assessed

and taxed under this ordinance, and the assessor

shall deduct the amount of such assessment of real

estate from the amount of such capital surplus and

undivided profits, and the remainder shall then be

taxed as above provided.

(3) Exemptions.

The following property is exempt from taxation:

All property belonging to the Town of Fairbanks,

Alaska; all property used exclusively in said town
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for religious, educational or charitable purposes ; all

property belonging to the United States of America

;

all property belonging to the Territory of Alaska;

all household furniture or effects of the head of a

family or household ; not exceeding in value the sum
of $200; all property of any organization composed

entirely of veterans of any wars of the United States

or the property of the auxiliary of any such organi-

zation, and all moneys owned by them and on de-

posit in any bank, provided that if any such organi-

zation or auxiliary shall derive any rental or profits

from any such property, such property shall not be

exempt from taxation.

(4) Assessment.

All property shall be assessed at its true and fair

value in money. In determining the true and fair

value of real and personal property, the assessor

shall value such property at such sum or price as

he believes it to be fairly worth in money at the

time such assessment is made. The assessed value of

property shall be fixed with reference to the first

day of October of each year.

(5) When Taxes Become Delinquent.

All taxes are due and payable on the first day of

October of each year, and if not paid on or before

the 15th day of October of such year, are delinquent

;

provided, however, that if one-half of the amount of

such taxes is paid on or before October 15, the re-

maining half shall not be deemed to be delinquent

but may be paid at any time before the end of

March 31 of the following year.
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(6) Discount.

No discount is. allowed.

(7) Penalty and Interest.

A 10% penalty and 10% interest shall be charged

on delinquent taxes.

(8) Lien Provisions.

A lien for unpaid taxes attaches on the first day

of October of the year of levy.

(9) Redemption.

Ordinance No. 384 contains no provisions with

respect to redemption of property sold for unpaid

taxes.

(10) Personal Liability.

Ordinance No. 384 contains no provisions with re-

spect to imposition of any personal liability on a

taxpayer for failure to pay taxes.

(11) Equalization.

The Common Council of the City of Fairbanks

shall equalize the assessment rolls each year.

Tax Resolution of the Fairbanks Independent

School District

Resolution of the Fairbanks Independent School

District, passed and approved October 10, 1947, pro-

viding for the levy and collection of taxes and for

the sale of property, both real and personal, for the

payment of taxes, penalty, interest and costs.

(1) Rate of Tax.

At a meeting of the Board held on September 15,

1949, a tax was levied at the rate of 10 mills for the
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year beginning October 1, 1949. No other taxes

were levied for the year 1949. The rate of taxation

for the year 1948 was 6 mills.

(2) Property Subject to Taxation.

All property within the boundaries of the Fair-

banks Independent School District located outside

the corporate limits of the City of Fairbanks is sub-

ject to taxation for school purposes. The term
\

'^personal property" shall be considered to include

all household goods, effects, furniture, chattels,

wares, merchandise, gold dust, goods, money on de-

posit either within or without the school district

corporation, boats or vessels owned or registered

within the corporation, capital invested therein, all

debts due or to become due from solvent debtors,

either on account, contract, note, mortgage or other-

wise, all public stocks or stocks or shares in incor-

porated companies, and all property of every nature

and kind not included within the term "real prop-

erty."

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of

the family or a householder, not exceeding $200 in

value, as well as all property used exclusively for

religious, educational or charita]3le purposes and the

property of any organization, not organized for

business purposes, whose membership is composed

entirely of veterans of any wars of the United
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States, or the property of the auxiliary of any such

organization and all monies on deposit, provided

that if any organization composed of veterans or its

auxiliary derives any rentals or profits from any

such property owned by it or them, such property

shall not be exempt.

(4) Assessment.

The assessment shall be equal and uniform and

shall be based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

All taxes shall be due and payable on the first

day of October of the year of levy and delinquent

on the 15th day of October of the same year, pro-

vided, however, that if one-half of the tax assessed

is paid on or before the 15th day of October, the

remaining one-half will not become delinquent until

the first day of April of the year following. If one-

half of the tax assessed is not paid on or before the

15th day of October, then the whole amount of the

tax assessed will be delinquent.

(6) Discount.

No discount is allowed by the Fairbanks Inde-

pendent School District.

(7) Penalty and Interest.

A penalty of 10%, together with interest at the

rate of 6%, will be charged for delinquent taxes.

(8) Lien Provisions.

All taxes levied by the district shall constitute

a lien upon all of the property assessed, both real
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and personal, when the assessment is completed;

and the lien for such taxes shall be enforced in

accordance with the laws of the Territory of Alaska

(#37-3-53 ACLA 1949) and pursuant to specific

provisions contained in the property tax resolution

of the District, which are as follows: After the

taxes shall become due, the assessor shall make up

a delinquent tax roll and said roll shall be filed

with the assessor or tax collector and remain open

to inspection by the public. As soon as convenient

after completion of said delinquent tax roll, the

assessor shall cause to be published in a newspaper

of general circulation in the Fairbanks School Dis-

trict, once each week for a period of four successive

weeks, a notice setting forth that the delinquent

tax roll of real property has been completed and

is open for public inspection and that on a date

not less than 30 days after the completion of said

publication, the said roll will be presented to the

District Court for the Fourth Judicial Division for

judgment and order of sale. During the time of

publication and up to the time of the order of sale,

any person may appear and make payment of the

taxes due, plus penalty and interest. After hearing,

the order of sale may be made by the District Court

;

and after such order of sale has been made, the as-

sessor or tax collector shall make such sale at public

auction after notice by publication in a newspaper

of general circulation once each week for four suc-

cessive weeks or by posting in three public places in

the City of Fairbanks.
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(9) Redemption.

All real property sold for delinquent taxes shall

be subject to redemption within a period of two

years from the date of sale,

(10) Personal Liability.

The owner of personal property assessed shall

be personally liable for the amount of taxes as-

sessed against his personal property, and such taxes,

together with penalty and interest, may be collected

after the same becomes due in a personal action

brought in the name of the Fairbanks Independent

School District against such owner in the courts of

the Territory. The lien of personal property taxes

may also be enforced by distraint and sale of the

personal property of the person assessed.

(11) Equalization.

The Board of Directors of the Fairbanks Inde-

pendent School District shall sit as an equalization

board on the 21, 22 and 23 days of September.

Property Tax Ordinance of the City of Juneau

Ordinance No. 329 of the City of Juneau, Alaska,

passed and approved May 20, 1949, provides for

the assessment, levy and collection of taxes and for

the sale of property, both real and personal, for

delinquent taxes, penalties, interest and costs.

(1) Rate of Tax.

On the third Fj?iday in October of each year, or

as soon thereafter as possible, the Common Council

shall fix the rate of tax levy for the year, designat-

ing the number of mills on each dollar of assessed
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value of the property, real and personal, for school

and municipal purposes, and also any millage rate

assessed by the city for the Territory of Alaska.

At a meeting of the Common Council held on Octo-

ber 21, 1949, taxes for 1949 were levied on all real

and personal property within the City of Juneau

at a tax rate of 20 mills, which was the same as the

tax rate for the year 1948. No other taxes were

levied for 1949.

(2) Property Subject to Taxation.

All property, both real and personal and of every

kind and nature not exempt under this Ordinance,

is subject to taxation for school and municipal

purposes. It is provided further that "personal

property" shall include all property defined or held

to be such under the laws of the Territory.

(3) Exemptions.

All property of the United States of America,

the Territory of Alaska and the City of Juneau,

and the household furniture of the head of a family

or a householder, not exceeding $200 in value, as

well as all property used exclusively for religious,

educational and charitable purposes, and the prop-

erty of any organization, not organized for business

purposes, whose membership is composed entirely

of the veterans of any wars of the United States,

and the property of the auxiliary of any such or-

ganization and all monies on deposit, shall be ex-

empt from taxation; provided that if any organiza-

tion composed of veterans or its auxiliary derives

any rentals or profits from any such property owned

by it or them, such property shall not be exempt.
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(4) Assessment.

Assessment is based on the actual value of the

property and is to be assessed to the owner or

claimant thereof as of 12 o'clock noon on June 1

of each year.

(5) When Taxes Become Delinquent.

Taxes will be delinquent after 4 o'clock p.m. of

the 15th day of November of each year unless one-

half of the taxes assessed shall have been paid on

or before that time; provided that the remaining

one-half of said taxes shall not become delinquent

until after 4 o'clock p.m. of the 15th day of May
of the year following.

(6) Discount.

If the taxes on any real or personal property

are paid in full on or before 4 o'clock p.m. of

November 15 of the year in which they are assessed

and levied, a discount of 2% shall be allowed on

such taxes so paid.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be im-

posed and added which shall be a sum equal to

15% of the taxes assessed, and interest shall be

added on the delinquent taxes and penalty owing

at the rate of 12% per annum from the date of

delinquency.

(8) Lien Provisions.

All taxes levied under this Ordinance constitute

a lien upon all property assessed, both real and

personal when the assessment is completed, which

must be on or before the second Tuesday in Octo-
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ber of the year of levy, and such lien shall be

prior and paramount to all other liens and encum-

brances against the property assessed. On or be-

fore the 15th day of June of each year, the City

Clerk shall make up a roll in duplicate of all prop-

erty assessed on which the tax has not been paid

and is delinquent. As soon as convenient after com-

pletion of said delinquent tax roll, the City Clerk

shall cause to be published in a newspaper of gen-

eral circulation in the City of Juneau, once each

week for a period of four successive weeks, a notice

setting forth that the delinquent tax roll of real

property has been completed and is open for public

inspection at the office of the City Clerk and that

on a certain day not less than 30 days after the

completion of the publication of such notice, the

said roll will be presented to the District Court

for the First Judicial Division, Territory of Alaska,

at Jimeau, for judgment and order of sale. During

the time of the publication and up to the time of

the order of sale, any person may appear and make

payment of the taxes due, plus penalty and interest.

The sale of real property for taxes ordered by the

said Court shall be made according to the provi-

sions of ##16-1-127—16-1-128 ACLA 1949. After

the delinquent tax roll is filed with the Court, any

taxpayer having any interest in any tract therein

listed, may appear and have a hearing on his

objections.

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption within a period of two years



vs. M. P. Mullaney, etc. 87

from the date of sale, as provided by ##16-1-129

—

16-1-130 ACLA 1949.

(10) Personal Liability.

The owner of aU personal property assessed shall

be personally liable for the amount of taxes against

his personal property, and such tax, together with

penalty and interest, may be collected after the

same becomes due in a personal action brought in

the name of the City of Juneau against such owner

in the courts of the Territory of Alaska or in any

other manner now or hereafter provided by law.

The lien of personal property taxes may also be

enforced by distraint and sale of the personal prop-

erty of the person assessed.

(11) Equalization.

The Common Council meets as a Board of Equali-

zation on the second Monday in September of each

year for not less nor more than seven days for

the purpose of examining the assessment list, for

the purpose of hearing complaints and protests of

taxpayers and for the purpose of equalizing and

revising assessments where such is necessary. Said

board has power to raise or lower the value of any

property, real or personal, which it may deem not

equally or uniformly assessed or not assessed at

its actual value. Any person desiring a reduction

or change in the assessment of property assessed

to him shall make application, either in writing or

in person, to the Board of Equalization for such

reduction.
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Tax Ordinance of the Juneau Independent

School District

Ordinance No. 11 of the Juneau Independent

School District provides for the assessment, levy

and collection of taxes and for the sale of property,

both real and personal, for the payment of taxes,

penalty, interest and costs.

(1) Rate of Tax.

The Board of Directors of the Juneau Independ-

ent School District shall meet on the Friday next

after the adjournment of the Board of Equaliza-

tion and fix the rate of tax levy for the year, desig-

nating the number of mills levied on each dollar

of assessed property, real and personal, within the

district and outside the corporate limits of the City

of Juneau, Alaska, for school purposes, as equalized

by the Board of Equalization for that year. At a

meeting of the board held on August 19, 1949, the

school tax levy for the school year 1949-1950 was

set at 10 mills. Of this amoimt 7 mills was used

for school purposes within the school district and

the remaining 3 mills was turned over to the Terri-

tory of Alaska pursuant to the provisions of the

Alaska Property Tax Act. The rate of taxation

for the year 1948-1949 was 7 mills.

(2) Property Subject to Taxation.

All property within that portion of the school

district lying outside the incorporated City of Ju-

neau, Alaska, both real and personal of every na-

ture, not exempt under the laws of the United States

or the Territory of Alaska, is subject to taxation
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for school purposes. It is provided further that

the term "personal property" shall include all

property defined as such by the laws of the Terri-

tory of Alaska.

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of

the family or a householder, not exceeding $200 in

value, as well as all property used exclusively for

religious, educational, charitable purposes and the

property of any organization, not organized for

business purposes, whose membership is composed

entirely of veterans of any wars of the United

States, or the property of the auxiliary of any such

organization and all monies on deposit, provided

that if any organization composed of veterans or

its auxiliary derives any rentals or profits from

any such property owned by it or them, such prop-

erty shall not be exempt.

(4) Assessment.

The assessor must between the first Friday in

May and the second Monday in July of each year,

]ist all property subject to taxation for school pur-

poses, and he must assess such property at its just

and fair value to the person, partnership or corpo-

ration by whom it is claimed or owned or in whose

possession or under whose control it was at 12

o'clock midnight on the first day of June of the

same year. All assessments shall be equal and uni-
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form and based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

On the first day of October of each year at 6

o'clock p.m. all unpaid taxes shall become delin-

quent, provided, however, that if one-half of the

assessed taxes shall have been paid on or before

the said first day of October of each year before

the hour of 6 o'clock p.m., the remaining one-half

of said assessed taxes shall not become delinquent

until the first day of March of the following year

at the hour of 6 o'clock p.m.

(6) Discount.

If the taxes on any real or personal property are

paid in full on or before the first day of October

at 6 o'clock p.m. of the year in which they are

assessed and levied, a discount of 2% shall be al-

lowed on such taxes.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be added

which shall be a sum equal to interest at the rate

of 12% per annum on the sum delinquent from

the date of such delinquency until such taxes are

paid.

(8) Lien Provisions.

All taxes levied under this ordinance shall be a

lien upon all the property assessed and shall be

prior and paramount to all other liens and encum-

brances against the said property. The said lien

shall attach upon the assessment being made, which

shall be on or before August 1 of each year. On or
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before the first day of June of each year, the clerk

shall make up a delinquent tax roll, which shall be

filed with the clerk and be open to the inspection

of the public. As soon as said delinquent tax roll

is filed, the clerk shall cause to be published in a

newspaper of general circulation published within

the district, once each week for a period of four

successive weeks, a notice setting forth that the

delinquent tax roll has been completed and is open

for public inspection and that the said roll will be

presented to the District Court for the Territory

of Alaska, Division No. 1 at Juneau, for judgment

and order of sale. During the period of publication

of such notice and up to the time of the order of

sale, any person may appear and make payment of

delinquent taxes, together with penalty and inter-

est. After said publication is completed, the delin-

quent tax roll shall be presented to the District

Court for an order of sale of all the real property

therein listed, and the proceedings with reference

to the notice of sale, sale of the property and execu-

tion of certificates and deeds shall be as provided

by the laws of the Territory of Alaska. (#37-3-53

ACLA 1949). After the delinquent tax roll is filed

with the court, the owner of the property assessed

and on which a reduction is sought, or someone on

his behalf, may appear before the court and have

a hearing on his objections, provided that he shall

have appeared and presented his objections before

the Board of Equalization for the year in which

the assessment in question shall have been made.
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(9) Redemption.

Any real property sold for delinquent taxes is

subject to rederaption for a period of two years

from the date of sale.

(10) Personal Liability.

The owner of all personal property assessed shall

be personally liable for the amount of taxes as-

sessed against his personal property, and such tax,

together with penalty and interest, may be collected

in a personal action brought in the name of the

Board against such owner in the courts of the

Territory. A lien of personal property taxes may
also be enforced by distraint and sale of the per-

sonal property of the person assessed.

(11) Equalization.

The Board shall meet as a Board of Equalization

on the third Monday of August of each year and

shall examine the assessment list, shall equalize

and revise the assessment when such is necessary,

and shall hear any complaints and protests which

may be made on the part of taxpayers or owners

of the property assessed. The Board shall continue

in session for not less than three nor more than

seven days. Any person desiring a reduction in

the assessment of any property assessed to him

shall make application to the Board of Equaliza-

tion for such reduction either in writing or in

person.

Property Tax Ordinance of the

City of Douglas.

Ordinance No. 9 of the City of Douglas, Alaska,

passed and approved on July 25, 1938, as amended
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by the Council at a meeting held September 12,

1949, providing for the assessment, levy and collec-

tion of taxes on real and personal property within

the City of Douglas, Alaska.

(1) Rate of Tax.

The Common Council of the City of Douglas, at

its first meeting in August of each year shall fix

the rate of City tax, designating the number of

mills on each dollar of taxable property within

the city. At a meeting of said council held on

September 12, 1949, taxes were levied on all real

and personal property within the City of Douglas

at a tax rate of 15 mills. No other taxes were

levied for that year.

(2) Property Subject to Taxation.

All property within the City of Douglas not

exempt under the laws of the United States or this

ordinance is subject to taxation for municipal

purposes.

(3) Exemptions.

Household goods of each householder or head

of a family, not exceeding $200 in value, all prop-

erty belonging to the municipality, and all property

used exclusively for religious, educational and chari-

table purposes.

(4) Assessment.

Property is assessed to the person by whom it

was owned or claimed or in whose possession or

control it was at 12 o'clock noon on the first day of

June of each year, and the assessment shall con-

form to the true value of such property in money.
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(5) When Taxes Become Delinquent.

Taxes are delinquent after November 15 of the

year of taxation, unless one-half of the taxes shall

have been paid before that date; provided that the

remaining one-half of said taxes shall not become

delinquent until after March 15 of the ensuing

year.

(6) Discount.

A discount of 2% will be allowed if taxes are

paid before delinquent.

(7) Penalty and Interest.

The Ordinance provides for 5% penalty on delin-

quent taxes with no interest. However, at a meet-

ing of the City Council held September 12, 1949,

a resolution was adopted providing for 10% pen-

alty and 8% interest on delinquent taxes.

(8) Lien Provisions.

All taxes assessed and levied under this Ordi-

nance shall be a preferred lien on the property so

taxed and shall attach in the month of August of

the year of levy, which lien shall be foreclosed and

the property sold as provided by Ch. 44 C.L.A.

1933 (##16-1-121—16-1-128 ACLA 1949).

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption within a period of two years

from the date of sale, as provided by ##16-1-129

—

16-1-130 ACLA 1949.

(10) Personal Liability.

The tax ordinance of the City of Douglas does
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not make any specific provision imposing any per-

sonal liability on a taxpayer for failure to pay

taxes on real or personal property; however, the

ordinance does provide that personal property may
be seized and sold for delinquent taxes.

(11) Equalization.

The Common Council shall meet as a Board of

Equalization on the first Monday of August of

each year and continue in session until the follow-

ing Wednesday, to examine the assessment book

and equalize the assessments of property in the

City of Douglas. Said board may, after giving

three days notice to parties interested, increase or

lower any assessment contained in the assessment

roll so as to equalize the assessment of property

contained in said roll and make the assessment

conform to the true value of property in money.

Any person desiring a reduction on the assessment

of his property shall file with the Board of Equali-

zation a written application therefor. Any person

dissatisfied with the final decision of the Board of

Equalization may appeal from this decision to the

United States District Court for the Territory of

Alaska, Division Number One, within thirty days

from the time of the rendition of the said decision.

Tax Ordinance of the Douglas Independent

School District

Ordinance No. II of the Douglas Independent

School District provides for the assessment, levy

and collection of taxes and for the sale of property,
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both real and personal, for the payment of taxes,

penalty, interest and costs.

(1) Rate of Tax.

The Board of Directors of the Douglas Inde-

pendent School District shall meet on the Friday

next after the adjournment of the Board of Equali-

zation and fix the rate of tax levy for the year,

designating the number of mills levied on each

dollar of assessed property, real and personal,

within the district and outside the corporate limits

of the City of Douglas, Alaska, for school purposes,

as equalized by the Board of Equalization for that

year. At a meeting of the Board held on October 5,

1949, a real and personal property tax of 10 mills

was levied for the year 1949. The rate of taxation

for the year 1948 was 12 mills.

(2) Property Subject to Taxation.

All property within that portion of the school

district lying outside the incorporated City of

Douglas, Alaska, both real and personal of every

nature, not exempt under the laws of the United

States or the Territory of Alaska, is subject to

taxation for school purposes. It is provided fur-

ther that the term "personal property" shall in-

clude all property defined as such by the laws of

the Territory of Alaska.

(3) Exemptions.

The following property is exempt: All property

belonging to the municipality or the Territory, all

property exempt under the laws of the United

States, and the household furniture of the head of
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the family or a householder, not exceeding $200

in value, as well as all property used exclusively

for religious, educational or charitable purposes,

and the property of any organization, not organized

for business purposes, whose membership is com-

posed entirely of veterans of any wars of the

United States, or the property of the auxiliary of

any such organization and all monies on deposit,

provided that if any organization composed of

veterans or its auxiliary derives any rentals or

profits from any such property owned by it or

them, such property shall not be exempt.

(4) Assessment.

The assessor must between the first Friday in

May and the second Monday in July of each year,

list all property subject to taxation for school pur-

poses, and he must assess such property at its just

and fair value to the person, partnership or corpo-

ration by whom it is claimed or owned or in whose

possession or under whose control it was at 12

o'clock midnight on the first day of June of the

same year. All assessments shall be equal and uni-

form and based upon the actual value of the prop-

erty assessed.

(5) When Taxes Become Delinquent.

On the first day of October of each year at 6

o'clock p.m. all unpaid taxes shall become delin-

quent, provided, however, that if one-half of the

assessed taxes shall have been paid on or before

the said first day in October of each year before

the hour of 6 o'clock p.m., the remaining one-half
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of said assessed taxes shall not become delinquent

until the first day of March of the following year

at the hour of 6 o'clock p.m.

(6) Discount.

If the taxes on any real or personal property are

paid in full on or before the first day of October

at 6 o'clock p.m. of the year in which they are

assessed and levied, a discount of 2% shall be al-

lowed on such taxes.

(7) Penalty and Interest.

On all delinquent taxes a penalty shall be added

which shall be a sum equal to interest at the rate

of 12% per annum on the sum delinquent from

the date of such delinquency until such taxes are

paid.

(8) Lien Provisions.

All taxes levied under this ordinance shall be a

lien upon all the property assessed and shall be

prior and paramount to all other liens and encum-

brances against the said property. The said lien

shall attach upon the assessment being made, which

shall be on or before August 1 of each year. On
or before the first day of June of each year, the

clerk shall make up a delinquent tax roll, which

shall be filed with the clerk and be open to the in-

spection of the public. As soon as said delinquent

tax roll is filed, the clerk shall cause to be pub-

lished in a newspaper of general circulation pub-

lished within the district, once each week for a

period of four successive weeks, a notice setting

forth that the delinquent tax roll has been com-
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pleted and is open for public inspection and that

the said roll will be presented to the District Court

for the Territory of Alaska, Division No. 1, at

Juneau, for judgment and order of sale. During

the period of publication of such notice and up to

the time of the order of sale, any person may ap-

pear and make payment of delinquent taxes, to-

gether with penalty and interest. After said pub-

lication is completed, the delinquent tax roll shall

be presented to the District Court for an order of

sale of all the real property therein listed, and the

proceedings with reference to the notice of sale,

sale of the property and execution of certificates

and deeds shall be as provided by the laws of the

Territory of Alaska (#37-3-53 ACLA 1949). After

the delinquent tax roll is filed with the court, the

owner of the property assessed and on which a

reduction is sought, or someone on his behalf, may
appear before the court and have a hearing on his

objections, provided that he shall have appeared

and presented his objections before the Board of

Equalization for the year in which the assessment

in question shall have been made.

(9) Redemption.

Any real property sold for delinquent taxes is

subject to redemption for a period of two years

from the date of sale.

(10) Personal Liability.

The owner of all personal property assessed shall

be personally liable for the amount of taxes assessed

against his personal property, and such tax, to-
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gether with penalty and interest, may be collected

in a personal action brought in the name of the

Board against such owner in the courts of the

Territory. A lien of personal property taxes may
also be enforced by distraint and sale of the per-

sonal property of the person assessed.

(11) Equalization.

The Board shall meet as a Board of Equalization

on the third Monday of August of each year and

shall examine the assessment list, shall equalize and

revise the assessment when such is necessary, and

shall hear any complaints and protests which may
be made on the part of taxpayers or owners of the

property assessed. The Board shall continue in

session for not less than three nor more than seven

days. Any person desiring a reduction in the assess-

ment of any property assessed to him shall make

application to the Board of Equalization for such

reduction either in writing or in person.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

SUPERSEDEAS BOND AND
COST BOND ON APPEAL

Know All Men by These Presents

:

That we, Luther C. Hess, Plaintiff above named,

and Alaska Juneau Gold Mining Company, a cor-

poration, Intervenor, as principals and J. A. Wil-

liams and E. G. Nelson of Juneau, Alaska, as sure-
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ties, are held and firmly bound unto M. P. Mul-

laney, Commissioner of Taxation of the Territory

of Alaska, the above-named Defendant and his suc-

cessors in office, for the benefit and indemnity of

whom it may concern in the penal sum of Five

Hundred and no/100 ($500.00) Dollars to be paid

M. P. Mullaney, the Defendant above named or his

successors in office, for which payment well and

truly to be made we bind ourselves and each of us

jointly and severally firmly by these presents.

Dated at Juneau, Alaska on August 26, 1952.

Whereas, on July 8, 1952 in a suit pending in

the District Court for the Territory of Alaska,

First Judicial Division between Plaintiff and Inter-

venor, and the Defendant above named, a judgment

and decree was rendered in favor of Defendant and

against Plaintiff and Intervenor, dismissing Plain-

tiff's complaint and Intervenor 's complaint in in-

tervention and Plaintiff and Intervenor having

filed Notice of Appeal to the U. S. Court of Ap-

peals for the Ninth Circuit,

And the judgment and decree aforesaid having

awarded to Defendant attorney's fees and costs in

the sum of Two Hundred Fifty and no/100

($250.00) Dollars,

Now, Therefore, the condition of this obligation

is such that if Plaintiff and Intervenor, Appellants

above named and the principals herein shall prose-

cute the appeal to effect and answer all costs if the

appeal be dismissed or if it be affirmed by judg-

ment of the Appellate Court, and all such costs as

the Appellate Court may award if the judgment



102 Luther C. Hess, et al.

be modified and shall pay the costs and attorney's

fees awarded by the District Court for the First

Judicial Division, Alaska; then this obligation to

be void, otherwise to remain in full force and

effect.

/s/ LUTHER C. HESS,
Plaintiff,

By /s/ H. L. FAULKNER,
His Attorney.

ALASKA JUNEAU GOLD
MINING COMPANY,

Intervenor.

By /s/ H. L. FAULKNER,
Its Attorney.

Principals.

/s/ J. A. WILLIAMS,

/s/ E. G. NELSON,
Sureties.

United States of America,

Territory of Alaska—ss.

We, the undersigned, J. A. Williams and E. G.

Nelson, the sureties named in the foregoing bond,

being first duly sworn, depose and say

:

That we are both residents of Juneau, First

Judicial Division, Alaska, and.

That neither of us is an attorney or counselor at

law, marshal, deputy marshal, clerk of any court

or other officer of any court, and
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That we are each worth the sum of Five Hundred
and no/100 ($500.00) Dollars over and above all

of our just debts and liabilities exclusive of prop-

erty exempt from execution.

/s/ J. A. WILLIAMS,

/s/ E. G. NELSON.

Subscribed and sworn to before me this 26th day

of August, 1952.

/s/ N. C. BANFIELD,
Notary Public in and for

Alaska.

My commission expires : Aug. 21, 1954.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

STATEMENT OF POINTS TO BE RELIED
ON BY APPELLANTS, AND ASSIGN-
MENTS OF ERROR

Appellants Luther C. Hess and Alaska Juneau

Gold Mining Company, a corporation, allege that

the Findings of Fact, Conclusions of Law and

Decree and Judgment of the above-entitled Court,

entitled in this cause on the eighth day of July,

1952, are erroneous and injurious to plaintiff and

intervenor, and plaintiff and intervenor file here-
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with the following assignments of error on which

they will rely, namely:

1. The Court erred in making and entering

Finding of Fact No. 4, which reads as follows

:

^'4. There has been no showing that Chap-

ter 10, Session Laws of Alaska, 1949, as

amended by Chapter 88, Session Laws of

Alaska, 1949, in any manner discriminates

against or prejudices either plaintiff or inter-

venor, or that the assessment of the 1% Terri-

torial tax upon property at any place within

the Territory of Alaska is not according to

value."

2. The Court erred in its Conclusion of Law
No. 1, which reads as follows

:

''1. Requirements of equality under the

Fourteenth Amendment and of uniformity un-

der Section 9 of the Organic Act of Alaska,

(37 Stat. 514, as amended, 48 USCA §78), are

not infringed by reason of the fact that Sec-

tion 4 of the Alaska Property Tax Act pro-

vides that the Territorial tax levied upon prop-

erty within the limits of any municipality,

school and public utility district shall be as-

sessed, collected and enforced in the manner

prescribed by the property tax laws of such

municipalities and districts, and that this tax

so collected shall be retained by such local tax-

ing units for their own purposes."
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3. The Court erred in making and entering its

Conclusion of Law No. 2, which reads as follows:

"2. The 1% levy under Chapter 10 is ap-

plicable to property within as well as without

municipalities, school districts and public util-

ity districts ; and the fact that such municipali-

ties and districts are permitted by the Act to

retain this tax collected from within their

boundaries, or that some of these municipali-

ties or districts may have failed to collect this

tax, does not result in the exemption from the

Territorial tax of the real and personal prop-

erty in such areas."

4. The Court erred in making and entering its

Conclusion of Law No. 3, which reads as follows:

"3. The failures or errors of local tax offici-

als within the municipalities, school districts

and public utility districts in the assessment,

collection and enforcement of the Territorial

1% tax upon property within those areas does

not affect the validity of the Act or infringe

the requirements of equality and uniformity."

5. The Court erred in making and entering its

Conclusion of Law No. 4, which reads as follows:

*'4. The fact that the Act does not provide

for an over-all Territorial board of equaliza-

tion to equalize assessments as between the

several judicial divisions in the Territory does

not violate requirements of equality and uni-

formity.
'

'
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6. The Court erred in making and entering its

Conclusion of Law No. 5, which reads as follows:

*^5. The provisions for valuation of mining

claims in Section 3 of the Act are neither

vague nor ambiguous; the clearly expressed in-

tent of the Legislature in this section of the

law was to authorize the valuation of each

mining claim, whether it embraces 20 acres or

less, and of each 20 acres of an association

placer claim, at the flat rate of $500.00. These

provisions for valuation of mining claims are

valid and do not violate the requirements of

equality and uniformity. '

'

7. The Court erred in making and entering its

Conclusion of Law No. 6, which reads as follows:

''6. With respect to the tax on boats or

vessels engaged in the marine service on a com-

mercial basis under the provisions of the

amendment to the Alaska Property Tax Act

contained in Chapter 88, Session Laws of

Alaska, 1949, the intent of the Legislature was

to classify all boats or vessels of less than five

net tons registered tonnage and impose on each

a minimum tax of $20.00. The tax on boats

and vessels under Chapter 88 is valid and does

not infringe the requirements of uniformity

and equality, since it has not been shown that

such tax is not according to value or that the

classification of boats and vessels of less than

five net tons in any manner prejudices or dis-

criminates against either plaintiff or inter-

TTonrkT*
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8. The Court erred in making and entering its

Conclusion of Law No. 7, which reads as follows:

*'7. Chapter 10, Session Laws of Alaska,

1949, as amended by Chapter 88, Session Laws

of Alaska, 1949, is valid, is not lacking in uni-

formity and equality, and does not contravene

Section 9 of the Organic Act of Alaska (37

Stat. 514, as amended, 48 USCA Sec. 78), the

Civil Rights Act (R.S. Sec. 1977, 8 USCA Sec.

41), or the Fifth or Fourteenth Amendments

to the Constitution of the United States."

9. The Court erred in entering the Judgment

and Decree on July 8, 1952, which dismisses the

complaints of plaintiff and intervenor, with costs

and disbursements and $250.00 attorney's fee to

defendant.

10. The Court erred in holding that Chapter 10

of the Session Laws of Alaska, 1949, as amended

by Chapter 88, Session Laws of Alaska, 1949, is

valid and non-discriminatory.

11. The Court erred in refusing to enter the

proposed Findings of Fact, Conclusions of Law and

Decree requested by plaintiff, which are set forth

in the record.

12. The Court erred in overruling the objections

of plaintiff and intervenor to defendant's proposed

Findings and Judgment.

Wherefore, plaintiff and intervenor pray that

the Findings of Fact and Conclusions of Law and

the Decree of the District Court of July 8, 1952,
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based thereon be set aside and the cause reversed,

and that judgment be enterd in favor of plaintiff

and intervener for the amount set forth in the Com-
plaint and the Complaint in Intervention.

Dated at Jimeau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

[Title of District Court and Cause.]

STIPULATION RE PRINTING OF RECORD

It is hereby stipulated and agreed by and be-

tween Faulkner, Banfield & Boochever, attorneys

for plaintiff and intervenor above named, and John

H. Dimond, Assistant Attorney General, attorney

for defendant above named, that in printing the

papers and records to be used in the hearing on

appeal in the above-entitled cause before the United

States Court of Appeals for the Ninth Circuit, the

title of the court and cause in full shall be omitted

from all papers, except on the first page of the

record, and that there shall be inserted in place of
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the title on all papers used as part of the record

the words ''Title of District Court and Cause";

also that all endorsements on all papers used as a

part of the record may be omitted, except the

Clerks 's filing marks and admissions of service.

Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Plaintiff

and Intervenor.

/s/ JOHN H. DIMOND,
Assistant Attorney General, Attorney for Defend-

ant M. P. Mullaney, Commissioner of Taxation,

" Territory of Alaska.

[Endorsed] : Filed August 26, 1952.

[Title of Court and Cause.]

No. 6531-A

APPELLANTS' STATEMENT OF POINTS
AND DESIGNATION OF PARTS OF REC-
ORD TO BE PRINTED

Come now the appellants above named and adopt

the statement of points to be relied on by appellants

filed with the Clerk of the District Court, as their

statement of points to be relieid upon in the U. S.

Court of Appeals, and pray that the whole of the

record as filed and certified be printed.
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Dated at Juneau, Alaska, this 26th day of August,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

MEDLEY & HAUGLAND,

By /s/ H. L. FAULKNER,
Of Attorneys for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 26, 1952.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau

No. 6531-A

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska,

Defendant.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

REPORTER'S TRANSCRIPT OF RECORD

Be It Remembered, that on the 23rd day of Janu-

ary, 1952, at 2:25 o'clock p.m., at Juneau, Alaska,

the above-entitled cause came on for trial before
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the Court without a jury, the Honorable George W.
Folta, United States District Judge, presiding; the

plaintiff appearing by H. L. Faulkner and H. W.
Haugland, of his attorneys; the defendant appear-

ing by J. Gerald Williams, Attorney General of

Alaska, and John H. Dimond, Assistant Attorney

General of Alaska; the intervenor appearing by

H. L. Faulkner and H. W. Haugland, of its attor-

neys;

Whereupon, the following occurred:

Mr. Faulkner: If the Court please, counsel just

served on me an answer to the complaint in inter-

vention, and [1*] I will sign it so it may be filed.

I suppose the Court has read the pleadings in this

case?

The Court: Yes. I am familiar with the plead-

ings.

Mr. Faulkner: Now, if the Court please, before

we proceed I would like to move the Court that

Mr. Haugland be admitted for the purpose of this

case, and we have an application for his admission

and a certificate from the Clerk of the Supreme

Court of the State of Washington where he has

been practicing.

The Court: Mr. Haugland will be allowed to be

associated. This is not merely to associate himself

with you in this particular case, but for admission?

Mr. Faulkner : That is all. *

The Court: Oh. He will be admitted for that

purpose.

Mr. Faulkner: They were with me in the other

case in Fairbanks. Now, if the Court please, in the

Page numbering appearing at foot of page of original Reporter's
Transcript of Record.
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complaint in this case on Page 5, Line 10, there is

a typographical omission, and it shows on its face;

the word "no" should be inserted before the word
*'provision."

The Court: On page what?

Mr. Faulkner: Page 5, Line 10. It reads: '^ there

is provision of the law for equalizing assessments."

That should be ''no provision."

The Court: The amendment will be made by

interlineation. [2]

Mr. Faulkner: Now, if the Court please, we

have a stipulation in the file, which the Court may
have read, regarding the introduction of certain

documents which were introduced in the trial of

the case at Fairbanks. I believe you have it there;

and I suppose the Court read the stipulation?

The Court: Yes; I read the stipulation.

Mr. Faulkner: So you wouldn't need that. Now,

I would like to introduce those exhibits first that

have been stipulated, and the first one is Mr. Hess'

tax return for the year 1949. If that is not there

—

(addressing Attorney Williams) I believe you have

a certified copy?

Attorney Williams: Yes; I have the certified

copy of the return filed by Mr. Hess as revised

by the assessor, Mr. Leise.

The Court: That isn't mentioned in the stipula-

tion, is it?

Mr. Faulkner: No, I don't believe it is, your

Honor. I think this is something that was stipu-

lated later. I mean we were going to introduce it,
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and Mr. Williams was going to introduce it, but

we will.

Attorney Williams: We are willing to stipulate

at this time that it come in, your Honor.

Mr. Faulkner: And that on this return, it is [3}

stipulated, that there are certain figures in lead

pencil.

Attorney Williams: In ink, aren't they?

Mr. Faulkner: I think some of them—no; lead

pencil. Are they in ink? Certain figures inserted

in ink on the typewritten return, which were in-

serted by the tax assessor.

Attorney Williams: That is correct.

Mr. Faulkner: So we will introduce this as

Plaintiff's Exhibit No.—what will it be?

The Court: No. 1.

Clerk of Court: No. 1.

Mr. Faulkner: Now, the next thing is the re-

ceipt for the payment of Mr. Hess' taxes. That is

the taxes in question in this case which are the

subject of the action. The offer is Plaintiff's Ex-

hibit No. 2, the receipt from Mr. Mullaney, the Tax

Commissioner, for payment of the taxes by Mr.

Hess in the sum of $729.80.

The Court: It may be admitted and marked

Plaintiff's Exhibit No. 2.

Attorney Williams: Is that the entire letter go-

ing in or just the receipt?

Mr. Faulkner: Both. Let me show you. This is

for the purpose of showing the payment of the

taxes under protest.

Attorney Williams: What is this attached sheet
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here? Your Honor, I was just wondering as to the

materiality of the letter itself. [4]

The Court : Letter of transmittal ?

Attorney Williams: Letter of transmittal.

Mr. Faulkner: The letter itself is in response to

the check, payment of the taxes, and shows under

protest, paid under protest, and the receipt itself

shows it was paid under protest. Nothing for the

letter except acknowledging receipt of the money.

I think it is just part of the receipt. It came along

with the receipt.

The Court: Do you object to the introduction

of the letter?

Mr. Faulkner: It came with it.

Attorney Williams: Just cluttering up the rec-

ord is all. I see no reason for putting in this letter

except that—it is immaterial, I think.

The Court: Do you claim any probative value

for this letter?

Mr. Faulkner : Not for the letter, except to show

where the receipt came from. I don^t think the

letter makes very much difference, but that is the

way I received the receipt.

The Court: The receipt is all that is apparently

relevant here.

Mr. Faulkner: We can just tear the receipt off

then.

Clerk of Court: No. 2. [5]

Mr. Faulkner : The next is the affidavit of Luther

C. Hess, which was introduced in the trial of cause

No. 6352 at Fairbanks, Fourth Division. This was

one that was stipulated. That would be Plaintiff's

TT'.vhihii-, No. what?
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Clerk of Court: 3.

The Court : It may be admitted.

Mr. Faulkner: The next is the affidavit of Mr.

Tonseth, the City Clerk of Fairbanks. This is also

being introduced by stipulation.

The Court : It may be admitted.

Mr. Faulkner: To which is attached a copy of

the tax ordinance of the City of Fairbanks and

extracts from the minutes of the council meeting,

certified, showing that the City of Fairbanks did

not levy any tax under this law. The first certifi-

cate is that they did, and then they rescinded the

order and decided to levy no tax, and these extracts

of the minutes are attached to this certificate of

Mr. Tonseth. That will be Exhibit No. —

?

Clerk of Court: 4.

Mr. Faulkner: That is by stipulation. Now,

also by stipulation, notes of the clerk up there

attached together with the affidavit of Frank Con-

way, the Clerk of the Fairbanks School District,

setting up the tax ordinance of that district and

the levy of ten mills school tax in that district;

those two. [6]

Clerk of Court: That will be 4 and 5. No. 4 will

be the affidavit of Mr. Tonseth. 5 will be the affida-

vit of Mr. Conway.

Mr. Faulkner: The next one is the affidavit of

E. A. Tonseth, dated May 12, 1950, showing the

total assessed value of all property in Fairbanks,

in the City of Fairbanks, for the year 1949, to be

$16,060,624.00 and the school budget for the Fair-
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banks School District $210,575.50. That would

be ?

Clerk of Court: 6.
\

PLAINTIFF'S EXHIBIT No. 6

District Court for the Territory of Alaska,

Division Number Four at Fairbanks

- Civil Cause No. 6352

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska ; et al..

Defendants.

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

AFFIDAVIT OF E. A. TONSETH

United States of America,

Territory of Alaska—ss.

I, E. A. Tonseth, being first duly sworn, depose

and say: That I am the City Clerk of the City of

Fairbanks, Alaska, an incorporated city or munici-

pality of the first class, and that I have custody of

the city tax rolls and the records of the City of

Fairbanks and of the school budget of the Fair-

banks School District, which is an independent
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school district, comprising the City of Fairbanks, a

municipal corporation, and adjacent territory.

That the total assessed value of real and personal

property within the City of Fairbanks for the year

1949 upon which municipal taxes are levied was

$16,060,624.00.

That the total school budget of the Fairbanks

School District for the school year 1949-1950 is

$210,575.50; that is the amount payable by the

Fairbanks School District, which includes the City

of Fairbanks, and of that amount $126,000.00 is

the share of the City of Fairbanks and $84,575.50

is the share payable by the property in the Fair-

banks School District outside the City of Fairbanks,

Alaska.

/s/ E. A. TONSETH.

Subscribed and sworn to before me this 12th day

of May, 1950.

^ [Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My commission expires : June 10, 1950.

Received in evidence January 23, 1952.

I

Mr. Faulkner: We will now offer in evidence

Plaintiff's Exhibit No. 7, an affidavit of Roy P.

Mathias, the tax collector for the Fairbanks School

District, showing the total assessable property in

the Fairbanks School District outside of the City
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of Fairbanks in 1949 to be $13,532,279.00. These

are all in the stipulation, that I have put in so far.

i

PLAINTIFF'S EXHIBIT No. 7

District Court for the Territory of Alaska

Division Niunber Four at Fairbanks

Civil Cause No. 6352

LUTHER C. HESS,
Plaintiff,

vs.

M. P. MULLANEY, Commissioner of Taxation,

Territory of Alaska; et al.,

Defendants,

ALASKA JUNEAU GOLD MINING COM-
PANY, a Corporation,

Intervenor.

AFFIDAVIT OF ROY P. MATHIAS

United States of America,

Territory of Alaska—ss.

I, the undersigned, Roy P. Mathias, being first

duly sworn, depose and say: That I am the tax

collector for the Fairbanks School District, and

have access to the records thereof and to the rec-

ords of assessment of all property within the Fair-

banks School District outside the incorporated

City of Fairbanks, Alaska. That the assessment

rolls to date show the total assessed value of real
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and personal property within the Fairbanks School

District, outside the City of Fairbanks, Alaska, to

be at this time $13,532,279.00 for the year 1949.

That this amount is the approximate total although

the assessment rolls have not been fully completed

and there will be some additions and slight adjust-

ments to be made in the assessment rolls.

/s/ ROY P. MATHIAS.

Subscribed and sworn to before me this 12th

day of May, 1950.

[Seal] /s/ MYRTLE L. BOWERS,
Notary Public in and for the

Territory of Alaska.

My commission expires : June 10, 1950.

Received January 23, 1952.

P Clerk of Court: Should these former identifica-

tions and filing marks be crossed out?

Mr. Faulkner: I should think so, your Honor.

I think the Clerk up there got them badly mixed

up in their order and number. I can't quite figure

them out.

Clerk of Court: The last exhibit then is No. 7.

Mr. Faulkner: The next one we have is not

under the stipulation, but we more or less stipu-

lated that we may introduce the printed report of

the Tax Commissioner for the [7] years 1949 and

1950, and the part that I want to call the Court's

attention to in that report is Page 31, showing the
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total assessed value, declared value, of real and

personal property in the four judicial divisions for

the year 1949 to be $48,112,548.78. That is broken

down into divisions, showing separate amounts in

the separate divisions. No objection?

Attorney Williams: No objection; no.

The Court : It may be admitted.

Clerk of Court: No. 8.

Mr. Faulkner : Should I make a notation on this

to see Page 31 for your convenience?

The Court : I have it in my memorandum.

Mr. Faulkner: Next I want to introduce in be-

half of the intervenor a certificate of compliance

from the Auditor of Alaska, dated January 18, 1952,

showing the corporation was qualified to do busi-

ness.

The Court: You don't want that marked then, as

I understand it, as a plaintiff's exhibit, but as

intervenor 's?

Mr. Faulkner: Intervenor 's Exhibit No.

The Court: I think we better mark that Inter-

venor 's Exhibit 1-A.

Clerk of Court: It is so marked.

Mr. Faulkner: Then I want to introduce as

Intervenor 's Exhibit 2-A a certificate of compliance

signed by the Clerk of this Court, showing com-

pliance of Alaska Juneau. Any [8] objection?

Attorney Williams: No objection.

Clerk of Court: That will be Intervenor 's No.

2-A.

Mr. Faulkner: I next want to introduce a cer-

tified copy of the return of the Alaska Juneau
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Company on the value of its property in the First

Division outside of the incorporated cities and

school districts, certified by Mr. Mullaney to be

correct.

Attorney Williams: Was this in the other case?

Mr. Faulkner: No. I will give you a copy of

that.

Clerk of Court: Intervenor's No. 3-A.

Mr. Faulkner: Then I have here somewhere;

oh, yes. Then there is No. 4-A; I will introduce

the certified copy, certified by Mr. Mullaney, of

the taxes as assessed on the property mentioned in

Exhibit 3-A. Jerry, did I give you a copy of that?

The Court: On Exhibit 3-A?

Mr. Faulkner: On the same property. One is

the return, and the other one is the assessment.

Attorney Williams: No, I don't have a copy of

4-A.

Mr. Faulkner: Here (passing a document to

counsel).

Attorney Williams : That is the tax receipt ?

Mr. Faulkner: No. That is the tax assessor's

notice of taxation. Then the next is a tax receipt.

This next is the receipt signed by Mr. Mullaney as

Tax Commissioner, [9] for the payment of the

taxes of the Alaska Juneau Company for the year

1949 in the sum of $761.00. Any objection to that?

Attorney Williams : No.

The Court: It may be marked 5-A.

Mr. Faulkner: (Passing a document to counsel.)

The next is the certificate of Mr. C. L. Popejoy.

City Clerk of the City of Juneau, made under seal



122 Luther C. Hess, et al.

of his office, showing that he is the custodian of

the assessment rolls of the City of Juneau and

that the total assessment of all real and personal

property in the City of Juneau for the year 1949

was $12,756,258.00.

The Court: Is that still intervenor's?

Mr. Faulkner: Yes, that is still intervenor's.

Attorney Williams: Is that a copy?

Mr. Faulkner: Yes, that is a copy; that is the

certificate of that city clerk.

Clerk of Court: 6-A.

INTERVENOR'S EXHIBIT No. 6-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, C. L. Popejoy, being first

duly sworn, depose and say: That I am the official

City Clerk of the City of Juneau, Alaska, an in-

corporated municipality, and as such clerk I have

in my custody and possession the official records

of the City including the official assessment rolls of

all real and personal property within the corporate

limits of the city for the year 1949.

That the total value of all assessable real and

personal property within the City for the year

1949 upon which taxes were levied and assessed

as shown by the official assessment rolls of the

city was $12,756,258.00.
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Witness my hand and the official seal of the City

of Juneau, Alaska this 14th day of January, 1952.

/s/ C. L. POPEJOY,
City Clerk.

Subscribed and sworn to before me at Juneau

this 14th day of January, 1952.

[Seal] /s/ R. BOOCHEYER,
Notary Public for Alaska.

My commission expires Nov. 7, 1955.

Received in evidence January 23, 1952.

Mr. Faulkner: Next is the affidavit of Mrs.

Livie—no; pardon me. Next is the affidavit of

C. L. Popejoy with extracts of the minutes of the

Juneau Council meeting January 9, 1950. In the

affidavit it states that. This affidavit has attached

to it a certified copy of the tax ordinance of the

City of Juneau and a certified copy of the extract

of the meeting of the Council of Juneau fixing the

rate of tax levy [10] for the year 1949, certified by

Mr. Popejoy and sworn to by him. That is by

stipulation.

The Court: That may be admitted as Interven-

or's Exhibit 7-A.

Mr. Faulkner: The next is the affidavit of Mrs.

Daniel D. Livie, showing the setting up, a certified

copy of the tax ordinance to the Juneau School

District, and with an extract of the minutes of the

meeting of the Council fixing the taxes for the
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year 1949 at seven mills. That is by stipulation

also. That affidavit was dated January 9, 1950.

Attorney Williams: Mr. Faulkner, is that the

one that we had the discrepancy on?

Mr. Faulkner: Yes. The next exhibit

Attorney Williams : Takes care of that ?

Mr. Faulkner: The next exhibit explains it.

Clerk of Court : That will be 8-A.

Mr. Faulkner: The evidence in this case is prac-

tically all by these documents except two or three

minutes of Mr. Williams' testimony. Next is the

supplemental affidavit of Mrs. Livie, dated May
4, 1950, in which she states that the taxes actually

levied by the Juneau School District, instead of

being seven mills as mentioned in her first affidavit,

were actually ten mills. That is covered by stipua-

tion.

Clerk of Court: That will be 9-A. [11]

Mr. Faulkner: In order not to take time of the

Court to read all of these long documents, because

we have summarized the provisions of the ordinance

in the former case and in the printed record, and

then I have written a memorandum for the Court

in which I set up the same summarization, which

will be more convenient so the Court won't have

to read them all. Next is the affidavit of A. J.

Balog, City Clerk of Douglas, with attached copy

of the tax ordinance of the City of Douglas and a

certified copy of extracts from the minutes of the

council meeting fixing the taxes for the year 1949

at fifteen mills, allowing a discount of two per

cent. That is all they make.
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Clerk of Court: That will be No. 10-A.

Mr. Faulkner: Next is the affidavit of Celia E.

Wellington, the Clerk of the Douglas School Dis-

trict Board, with a copy of the Ordinance No. 2

of the Douglas School District and an extract from

the minutes of the meeting of that School District,

showing that the tax on that property in the Doug-

las School District for the year 1949 was ten mills.

Clerk of Court: Intervenor's No. 11-A.

Mr. Faulkner: Now, the next we have is the

deposition of Mr. J. A. Williams, which I want to

introduce in this case. I don't know whether the

Court wants to hear it read or not. [12]

The Court : Well, I suppose I will have to exam-

ine all these documents anyway, so I might as well

read it myself.

Mr. Faulkner: Yes. I might call the Court's

attention to the fact that attached to this deposi-

tion there are various tax statements and tax

returns and tax receipts, and one of the things I

want to call the Court's attention to especially was

the tax statement of the Juneau School District

for the year 1949 which does not state that any

portion of the tax levied is the territorial tax. That

is one of the purposes of introducing that. That is

on the notice there. It is on the receipt for the

payment of $20,081.50 and various other amounts

to the Juneau School District. I want to call the

Court's attention to that in connection with the

affidavit of Mrs. Livie, which I will comment on

later on, and the Court is going to have to look over

this anyway so there is no use to read it. Now, I
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don't know whether—in Fairbanks this deposition

was introduced as an exhibit—but I don't know
that it would be, strictly speaking, an exhibit. It is

testimony, isn't it? It is immaterial to us, but I

see it is marked here Exhibit No. 1.

The Court: Well, it is not the practice to mark

them as exhibits.

Mr. Faulkner : No. It is a deposition.

Clerk of Court: This won't be an exhibit then?

The Court: No. It will be a part of the [13]

testimony of the case.

Clerk of Court: I will give that to the Court

then so I don't mix it with the exhibits.

DEPOSITION OF J. A. WILLIAMS
of Juneau, Alaska

Direct Interrogatories Propounded By Intervenor

and Plaintiff to J. A. Williams a Witness for

Intervenor and Plaintiff.

Interrogatory No. 1

Q. Please state your name and address and

occupation.

A. J. A. Williams, General Manager, Alaska

Juneau Gold Mining Company, Juneau, Alaska.

Interrogatory No. 2

Q. If you have stated that you are General

Manager of the Alaska Juneau Gold Mining Com-

pany's operations in the Territory, please state

where these operations are carried on and in what

business the company is engaged.

A. Gold mining and milling operations at

.Tnnpan. First Judicial Division, Alaska.
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(Deposition of J. A. Williams.)

Interrogatory No. 3

Q. Does the Alaska Juneau Gold Mining Cona-

pany, the intervenor, own real and personal prop-

erty in the Territory of Alaska, and if so in which

Judicial Division and in which taxing units ?

A. Yes; in the First Judicial Division, in the

cities of [14] Juneau and Douglas and in the

Juneau and Douglas Independent School Districts

and in the territory outside those units.

Interrogatory No. 4

Q. State generally the nature of the real and

personal property owned by the Alaska Juneau

Gold Mining Company.

A. Lode mining claims and other real property,

buildings, machinery, boats and watercraft, sup-

plies, docks, transmission lines and mining and

milling equipment, and power plants.

Interrogatory No. 5

Q. Have various taxing units in the Territory

of Alaska levied real and personal property taxes

on the property of Intervenor for the year 1949?

If so, state which taxing units have levied these

taxes.

A. Yes, the cities of Juneau and Douglas, the

Juneau and Douglas Independent School Districts

and the Territory itself.

Interrogatory No. 6

Q. Did the Intervenor make a return to the

Defendant Tax Commissioner of real and personal

property owned by it during the year 1949 in the
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(Deposition of J. A. Williams.)

Territory of Alaska outside of incorporated cities

and school districts? A. Yes. [15]

Interrogatory No. 7

Q. Where is that property situated, and of

what does it generally consist?

A. In the First Judicial Division, Alaska, and

consists of mining claims, power plants, trans-

mission lines, buildings and personal property.

Interrogatory No. 8

Q. Was the return made by the Intervenor

made under protest as alleged in the Complaint in

Intervention ? A. Yes.

Interrogatory No. 9

Q. Did you receive from the office of the Assessor

in Division No. 1, Alaska, a notice of assessment

of this property in the Territory outside of incor-

porated cities and school districts? A. Yes.

Interrogatory No. 10

Q. If your answer to the last interrogatory is

in the affirmative, please attach to the deposition

and make a part hereof, such notices of assessment

(marked Exhibit A) as the company received.

A. Attached and marked Exhibit A.

Interrogatory No. 11

Q. Has any part of the tax mentioned in that

notice of assessment been paid? A. No. [16]^

Interrogatory No. 12

Q. Were any taxes levied in the year 1949 on
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(Deposition of J. A. Williams.)

the property of the Intervenor situated within the

City of Juneau, Alaska I A. Yes.

' Interrogatory No. 13

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

B) upon which taxes were levied and assessed in

the year 1949 by the City of Juneau.

A. Attached and marked Exhibit B.

Interrgatory No. 14

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit C)

all assessment notices, tax statements and receipts

for taxes levied on the company's property within

the City of Juneau, Alaska, for the year 1949?

A. Attached and marked Exhibit C.

Interrogatory No. 15

Q. Have these taxes been paid to the City of

Juneau by the Intervenor ? A. Yes.

Interrogatory No. 16

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated within the

City of Douglas, [17] Alaska? A. Yes.

Interrogatory No. 17

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit
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(Deposition of J. A. Williams.)

D) upon which taxes were levied and assessed in

the year 1949 by the City of Douglas?

A. Attached and marked Exhibit D.

Interrogatory No. 18

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit

E) all assessment notices, tax statements and re-

ceipts for taxes levied on the company's property

within the City of Douglas, Alaska, for the year

1949?

A. Attached and marked Exhibit E.

Interrogatory No. 19

Q. Have these taxes been paid to the City of

Douglas by the Intervenor? A. Yes.

Interrogatory No. 20

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated within the

Juneau Independent School District?

A. Yes. [18]

Interrogatory No. 21

Q. If your answer to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

F) upon which taxes were levied and assessed in the

year 1949 by the Juneau Independent School Dis-

trict? A. Attached and marked Exhibit F.

Interrogatory No. 22

Q. Will you please attach to these interroga-
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tories and make a part hereof (marked Exhibit

G) all assessment notices, tax statements and re-

ceipts for taxes levied on the company's property

within the Juneau Independent School District?

A. Attached and marked Exhibit G.

Interrogatory No. 23

Q. Have these taxes been paid to the Juneau

Independent School District? A. Yes.

Interrogatory No. 24

Q. Were any taxes levied in the year 1949 on

the property of the Intervenor situated v^ithin the

Douglas Independent School District?

A. Yes. [19]

Interrogatory No. 25

Q. If your ansv^er to the last question is in the

affirmative, will you please attach to this deposition

and make a part thereof, the list of real and per-

sonal property of the Intervenor (marked Exhibit

H) upon which taxes were levied and assessed in

the year 1949 by the Douglas Independent School

District ?

A. Attached and marked Exhibit H.

Interrogatory No. 26

Q. Will you please attach to these interroga-

tories and make a part hereof (marked Exhibit I)

all assessment notices, tax statements and receipts

for taxes levied on the company's property within

the Douglas Independent School District ?

A. Attached and marked Exhibit I.
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Interrogatory No. 27

Q. Have these taxes been paid to the Douglas

Independent School District*? A. Yes.

Interrogatory No. 28

Q. Have all the taxes which were levied and

assessed against the City of Juneau, City of Doug-

las, Juneau Independent School District and the

Douglas Independent School District been paid in

full by the Intervenor for the year 1949?

A. Yes. [20]

Interrogatory No. 29

Q. At what rate or rates were the taxes levied

by the cities of Juneau and Douglas and the Juneau

and Douglas Independent School Districts'?

A. City of Jiuieau 20 mills; Douglas 15 mills;

Juneau Independent School District 10 mills;

Douglas Independent School District 10 mills; all

less 2% discount for cash.

Interrogatory No. 30

Q. Did each of these taxing units, that is, the

two cities and the two Independent School Dis-

tricts, above mentioned, allow a 2% discount for

cash payment? A. Yes.

Interrogatory No. 31

Q. In addition to the taxes levied and assessed,

as hereinabove mentioned in the preceding questions

and answers, were there taxes levied on certain

boats and watercraft of the Intervenor, Alaska
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Juneau Gold Mining Company, during the year

1949? A. Yes.

Interrogatory No. 32

Q. If you have answered the last interrogatory

in the affirmative, please state what taxing unit

levied the taxes on the vessels and watercraft.

A. Juneau Independent School District. [21]

Interrogatory No. 33

Q. Do you have a statement from the Juneau

Independent School District showing the levy of

these taxes with a statement of the different water-

craft, the tonnage and the values placed on these

various watercraft, and if so, will you please attach

it to the deposition (marked Exhibit J) and make

it a part hereof.

A. Attached and marked Exhibit J.

Interrogatory No. 34

Q. Are any of the mining claims, either patented

or unpatented, belonging to the Intervenor which

have been assessed for tax purposes, and against

which taxes have been levied by any of the taxing

units mentioned in previous interrogatories, includ-

ing the Territory of Alaska, being operated, or are

any of them producing anything at the present

time, or have they been so operating or producing

at any time during 1949 ? A. No.

Interrogatory No. 35

Q. Are any of the unpatented mining claims
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which are described in the assessment notice of the
!

Territory of Alaska, sent you by the Tax Assessor,
;

improved in any way ?

A. Our unpatented claims which come under the

School District tax rather than the Territorial j

property tax are nearly all unimproved; however,
"

two or three claims have exploratory tunnels done

for assessment work. [22]

Interrogatory No. 36

Q. If any of them are so improved, are the

improvements at the present time of any value or

have they become useless?

A. Improvements where made are of no value

except that they have served for assessment work.

Interrogatory No. 37

Q. Has demand been made upon the Intervenor

for the payment of taxes levied and assessed by the

Territory of Alaska for the year 1949 ?

A. Yes.

Interrogatory No. 38

Q. How long is it since the Alaska Juneau

Gold Mining Company operated its mine and mill

in Juneau; in other words, how long has the prop-

erty been closed? A. Exactly six years.

(The signature of the witness and the cer-

tificate of the Notary Public appear on the

original deposition on file in the case. As re-

flected in the Notary's certificate, the date of

taking of the deposition was April 6, 1950.)

(Deposition concluded.)
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Mr. Faulkner: Now, our next offer is another

certificate of C. L. Popejoy, showing that the total

taxable property in the City of Juneau for the

year 1949

Mr. Haugland: I think you introduced that as

No. 6-A. [23]

The Clerk: 6-A is an affidavit of C. L. Popejoy,

dated January 9, 1950 ; no ; no, that is No. 7. C. L.

Popejoy, dated January 14, 1952, is No. 6.

Mr. Faulkner: I got it out of order. Then the

next is the certificate of Robert Druxman, the tax

assessor and collector of the Juneau School District,

showing that he has custody of the assessment rolls

and that the total assessed value of the property,

real and personal, in the Juneau Independent

School District for the year 1949, was $4,866,096.

The Clerk : That will be 12-A.

INTERVENOR'S EXHIBIT No. 12-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, Robert N. Druxman, being

first duly sworn, depose and say: That I am the

official assessor for the Juneau Independent School

District, Alaska, and I reside within the District.

That as such assessor I have in my official custody

and possession the assessment rolls of all real and

personal property within the Juneau Independent

School District for the year 1949.
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That the total value of all assessable real and

personal property within the District for the year

1949 upon which taxes were levied, as shown by

the official tax assessment rolls was $4,866,096.00.

This refers to the property within the District out-

side the incorporated city of Juneau and does not

include the property within the corporate limits of

the city.

Witness my hand and the seal of the Juneau In-

dependent School District at Juneau, Alaska, this

14th day of January, 1952.

[Seal] /s/ ROBERT N. DRUXMAN,
Assessor.

Subscribed and sworn to before me this 14th day

of January, 1952.

/s/ MARGUERITE P. SHAW,
Notary Public for Alaska.

My commission expires May 9, 1954.

Received in evidence January 23, 1952.

Mr. Faulkner: The next one is a certificate ofI

B. W. Boeke, City Clerk and Treasurer of the Cityl

of Anchorage, containing a certified copy of al

resolution of the Anchorage City Council and ex-|

tracts from the minutes of the council meeting,,

showing the total assessed real and personal prop-

erty in the City of Anchorage for the year 1949 to|

be $31,572,225.
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Attorney Williams : Well, what is this certifi-

cate now that we have?

Mr. Faulkner: That is the certificate of the

Clerk.

Attorney Williams: Is this one that we had in

the case in Fairbanks?

Mr. Faulkner : No. This is the same type of cer-

tificate that we had there relating to Fairbanks, and

I am now covering Juneau, Anchorage and Ketchi-

kan with the same type of certificate. The purpose

of that is to show the amount of [24] assessable

property within a few of the cities as compared

with the total amount in the territory outside.

The Court: This is now plaintiff's?

Mr. Faulkner: No. It is intervenor's.

The Court: Still intervenor's?

Mr. Faulkner: Well, we might as well carry it

along as intervenor's. It applies to both.

Attorney Williams: Well, may it please the

Court, I can't see the purpose of this now. I have

not made any objection to the introduction of any

certificates that would have to do with the amount

of taxable property at Fairbanks or the Fairbanks

School District or where the plaintiff has his prop-

erty, or in Juneau or the Juneau Independent

School District where intervenor has its property,

but now, if we start putting in evidence of how

much taxable property there is in Anchorage, why
then I suppose it would be logical to put in how

much there is in Fairbanks and how much there is

over in Seldovia and how much there is over in

Hoonah.
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Mr. Faulkner: Well, it would, I think, with

this kind of a case, but we haven't covered the

whole Territory. We are just picking out those that

were available, and it is to illustrate to the Court

how much taxable property is actually exempt

under this act from this tax.

Attorney Williams: Well, I don't think it shows

that. [25]

Mr. Faulkner: We had it in the other case, and

the Fairbanks School District. Those were all that

were available at the time. Now we have Juneau

and Juneau School District, and I have here to offer

Anchorage and Ketchikan ; that is all.

The Court: Well, you feel it is necessary to an

understanding of the case or a presentation of

your theory?

Mr. Faulkner: A presentation of our theory of

the case and the defects in the law.

The Court: It may be admitted.

Attorney Williams: Well, your Honor, now for

a point of information—is this coming in under

our stipulation?

Mr. Faulkner: No; no. It is coming in under

Rule 44 of the Rules of Civil Procedure—I mean

the certificate is—and subject of course to the

ruling of the Court as to its admissibility and

the reason I have given for its admissibility.

Attorney Williams: We have had no chance to

examine the man who gave this certificate, your

Honor.
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The Court: Do you want to object to if?

Attorney Williams : Yes. I object to it as imma-

terial.

Mr. Faulkner : I think that the Court is familiar

with Rule 44. A certificate of—any official having

custody of public records and the seal may give

a certificate which is admissible in evidence. I

didn't bring up my rules with [26] me, but it is

very plain, and this is such a certificate under

the seal of the City of Anchorage, signed by the

City Clerk, stating that he has custody of these

records.

The Court: Well, I was going to remark that

it will be received anyhow, subject to the objection

at the most. Do you have any other objection to it

than that? As I take it, your objection was that

it is not properly authenticated, is it not?

Attorney Williams: My objection is that it is

immaterial, your Honor. At least I can't see its

materiality at the present time.

Mr. Faulkner: Well, I stated the purpose of it,

and I think it is a legitimate purpose, as it was in

Fairbanks, to put what evidence we had in there.

We had the evidence of the City of Fairbanks and

the Fairbanks School District, and we had the tax

assessor there at the time so he gave us the figures

for the Fourth Division. Now those figures have

been revised by Mr. Mullaney 's report, and I want

two or three other cities to show in comparison,

to show several times as much assessable property

in the cities of Juneau and Ketchikan as there is

in the whole of the First Division outside of those
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cities. And in Anchorage alone there is almost

twice as much assessable property in the city as

there is in the whole of the Third Division.

The Court: Well, it may be admitted. If the

Court [27] finds it to be immaterial, of course it

won't consider it.

Mr. Faulkner : That will be No. 13-A.

INTERVENOR'S EXHIBIT No. 13-A

Certificate

I, B. W. Boeke, City Clerk-Treasurer of the

City of Anchorage, Alaska, keeper and custodian

of the minutes of the Council meetings of said

City, hereby certify that the following extract is

a true, full, and correct copy of the proceedings

therein described according to said official copy:

"Minutes of the Recessed Meeting of November

30, 1949, of the City Council Held on December 7,

1949, at 8:00 P.M.

''The meeting was called to order by Mayor

Loussac and the following Councilmen reported

present: Barber, Krause, Peterson, Rozell, Setch-

field. Absent: Davis.
* * *

''After further discussion of the General fund

budget it was moved by Peterson and seconded by

Setchfield that the following resolve be adopted:

All voted in the affirmative.

Resolve

Whereas, under the provisions of Section 504.1,
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Chapter 8, Anchorage General Code, it is the duty

of the City Council to annually establish a mill

rate to be charged against all taxable real and

personal property within the Corporate limits of

the City of Anchorage, and

Whereas, it is also the duty of the City Council

to accept and approve a fiscal budget of the calendar

year 1950, and

Whereas, the total value of all assessable real

and personal property within the City of Anchorage

is in the sum of $31,572,225.00 and

Whereas, the budget of the City of Anchorage

is in the sum of $1,337,458.00, and

Whereas, the Council has determined that all tax-

able property in the City of Anchorage must be

taxed at the rate of twenty-one (21) mills per

dollar value to fianance said budget and fund

certain portions of existing capital deficits,

Now Therefore Be It resolved by the Council as

follows

:

Be It Resolved that the proposed budget of all

fiscal expenditures of the calendar year 1950 be,

and the same hereby is approved, in the sum of

$1,337,458.00, be it further

Resolved that the millage rate upon all taxable

property, for taxation purposes, be and the same

hereby is established, at twenty-one (21) mills per

dollar of taxable value."

Vol. 7 Page 273.
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Witness my hand and the seal of the City of

Anchorage this 19th day of January, 1952.

[Seal] /s/ B. W. BOEKE,
City Clerk-Treasurer.

Received in evidence January 23, 1952.

The Court : I thought 13-A was the certificate of

Druxman.

Mr. Faulkner: I have it marked 12-A, may it

please the Court.

The Court : I have got 12 as being the deposition

of Williams.

The Clerk: That wasn't marked. That wasn't

an exhibit.

The Court: Oh. That is right.

Mr. Faulkner: The next one is the certificate of

Bertha McKay, City Clerk of Ketchikan, showing

the total assessable property within the City of

Ketchikan for the calendar year 1949 to be $15,-

549,945.

Attorney Williams: I would like again to object

to the introduction of this as being immaterial, your

Honor.

The Court: It won't be considered if it is im-

material. It may be admitted.

Mr. Faulkner: Now I want to call Mr. Wil-

liams

The Clerk: That is 14-A.

Mr. Faulkner: for about three questions.
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Attorney Williams : Do you have a copy of 14-A

for me, Mr Faulkner?

Mr. Faulkner: I just got that one and didn't

have [28] time to make a copy of it.

INTERVENOR'S EXHIBIT No. 14-A

Certificate

United States of America,

Territory of Alaska—ss.

I, the undersigned, Bertha McKay, being first

duly sworn, depose and say:

That I am Clerk of the City of Ketchikan,

Alaska, a mimicipal corporation and as such I

am the custodian and keeper of the official records

of the City including the journal and all proceed-

ings of the Common Council.

That the total value of real and personal property

within the City of Ketchikan, Alaska, as assessed

by the Assessor and accepted by the Common
Council, and on which municipal taxes were levied

for the calendar year 1949 was $15,549,945.00.

That taxes were levied by the Common Council

on the real and personal property within the

boundaries of the incorporated City of Ketchikan

for the year 1949 at the rate of twenty (20) mills

on the dollar.

That I have in my custody as City Clerk, the

tax rolls and assessment rolls of the City for the

year 1949.
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Witness my hand and the official seal of the City

of Ketchikan, this 18th day of January, 1952.

[Seal] /s/ BERTHA McKAY,
City Clerk.

Subscribed and sworn to before me this 18th day

of January, 1952.

[Seal] /s/ MILDRED I. HENRIKSON,
Notary Public for Alaska.

My commission expires Dec. 15, 1954.

Received in evidence January 23, 1952.

J. A. WILLIAMS
called as a witness on behalf of the intervenor,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Faulkner

:

Q. Mr. Williams, will you state your name and

occupation ?

A. My name is J. A. Williams, and I am Gen-

eral Manager of the Alaska Juneau Gold Mining

Company.

Q. That is the intervenor here? A. Yes.

Q. Now, Mr. Williams, the tax returns that

have been introduced here of the Alaska Juneau

Company show a certain property in the territory

outside of the cities and school districts; is that

right ? A. Yes.
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Q. Now, among those properties is there a prop-

erty at Annex Creek"?

A. Yes. We have a power plant there.

Q. And that has been assessed?

A. Yes.

Q. As shown on the tax returns here.

Mr. Faulkner: Now, we introduce in evidence,

your Honor please, a certified copy of the tax re-

turn and the assessment. [29]

Q. Now, Mr. Williams, do you have any school

at Annex Creek?

A. No ; there is no school there.

Q. Do you have any territorial facilities of any

kind? A. No.

Q. Do you have any roads to Annex Creek?

A. No. Annex Creek is quite isolated.

Q. And how far is it from Juneau?

A. Well, it is about, oh, it is in the neighborhood

of twenty miles.

Q. That is over the mountains?

A. Over the mountains. By boat it is about

thirty miles.

Q. What access do you have to it? How do

you travel back and forth?

A. Well, we have a boat that goes out about

every two weeks.

Q. And you keep a crew out there ?

A. Yes. We have three operators out there.

Q. Now, do you pay any taxes on that property

;

I mean outside of these that you have paid under

protest ?
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A. Well, we pay a license fee to the Department

of Agriculture.

Q. Well, first, do you pay a license fee to the

Territory direct, a business license, under the busi-

ness license law? A. Yes.

Q. Do you pay any tax in addition to that ? [30]

A. Well, that license fee.

Q. Yes. But I mean, then what other taxes do

you pay on that property aside from these that

you paid under protest ?

A. I believe that is all.

Q. I mean, to any other agency do you pay any

taxes I

A. Well, we pay under the joint final permit.

We have a permit for our Salmon Creek and Annex

Creek properties.

Q. That is a permit from the Departments of

Agriculture and Interior?

A. Yes; that is right.

Q. Do you pay a license fee on those?

A. Yes, we do.

Q. Do you pay that annually?

A. Annually.

Q. And what is the amount paid on the Annex

Creek power plant, the amount of the license paid

annually? A. It is about $3,240.00.

Q. That is paid every year?

A. That is right.

Q. Now, you have there a receipt for the pay-

ment for the year 1949? A. Yes.

Attorney Williams : If the Court please, I would
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like to interpose an objection to any testimony as

to what they are paying to the Department of Agri-

culture, unless [31] counsel can show how it is ma-

terial to the issues of this case.

Mr. Faulkner: Yes, I can. The payment, the

witness will testify that the total payment, and the

law will take it up from there on, and the law

shows that this payment that we make upon this

Annex Creek power plant is paid to the Forest

Service, as the receipt will show. The law requires

the Forest Service to turn over to the Territory

twenty-five per cent of it.

Attorney Williams: Which law is that? Chap-

ter 10?

Mr. Faulkner: No. That is Section 500 of Title

16 of the United States Code. I have it here. And
the receipts of the Department of Agriculture and

the Forest Service in Alaska, I think the Court

well knows, all go that way. Twenty-five per cent

goes back to the Territory, and an additional ten

per cent goes back to the Forest Service or is re-

tained by the Forest Service to be spent in the

Territory on roads. Now, the purpose of this

testimony is to get Mr. Williams' answer that the

property owners outside of the cities and incor-

porated school districts pay no taxes to the Terri-

tory and receive benefits for which those inside

those districts pay taxes. That is the purpose of it.

The Court: Do you still object?

Attorney Williams : Well, now, is it to show that
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all taxpayers outside or that some corporate tax-

payers do?

Mr. Faulkner: No. The litigant here; the one

we [32] are dealing with; the one that is making

the complaint and whose complaint you answered.

Attorney Williams: I still think it is a little

remote, your Honor.

Mr. Faulkner: I don't think it is.

The Court: It will be admitted.

Q. (By Mr. Faulkner) : Do you have the re-

ceipt there for the payment of 1949?

A. Yes, I have.

Mr. Faulkner: I want to introduce that as in-

tervenor's exhibit—whatever the number is.

The Court: 15-A.

INTERVENOR'S EXHIBIT No. 15-A

Form 861

(Revised Feb. 1942)

U. S. Department of Agriculture

Forest Service

Statement

(Read instructions on reverse)

(Date) : 12/1/48.

(Place of issue) : Juneau, Alaska.

Draw remittance payable to the Treasurer of the

United States and mail with this form in

enclosed envelope to

Regional Fiscal Agent, Forest Service, Juneau,

Alaska.
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Alaska Gastineau Mining Company,

c/o Alaska Jmieau Gold Mining Co.,

Juneau, Alaska.

Period or Payment Number: Full.

Kind of Permit, Use, Sale Agreement, Etc. : Water

Power. Annex Creek Plant Calendar Year 1949.

Case Date: 5/13/15.

Amount: $3,240.00.

Total $

This is your receipt.

Disapproved for cattle sheep and

(Statement No.) : 373.

(Contract number and date) : AlOfs-234 5/13/15.

(Unit) : Tongass (A).

[Stamped]: Received Payment Dec. 30, 1948,

Regional Fiscal Agent Forest Serv-

ice, Juneau, Alaska.

Received in evidence January 23, 1952.

The Clerk: 15-A is the next number. But this

billhead'?

Mr. Faulkner : Just to keep it together.

The Clerk: I will turn it over on the other side.

Mr. Faulkner: I brought up the section of the

Code here showing the payment. Section 500 refers

to state. It goes to the state. But state has been

held to include territory in that respect, that is, with
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reference to the twenty-five per cent. And ten per

cent refers specifically to territories.

The Court: What is that citation again"?

Mr. Faulkner: It is 16 United States Code an-

notated, [33] Section 500 and 501, and you will find

them amended in the Pocket Part and, if the

Court—the way it reads is: ''Twenty-five per cen-

tum of all money received during any fiscal year

from each national forest shall be paid, at the end

of such year, by the Secretary of the Treasury to

the State in which such national forest is situated,

to be expended as the State legislature may pre-

scribe for the benefit of the public schools and

public roads of the county or counties in which

such national forest is situated: Provided, That

when any national forest is in more than one State
'

'

it is prorated. Then that has been held to include

the territory and, if there is any doubt that it does,

I will call Mr. Huff of the Forest Service, but I

think we can stipulate that they do, and here is the

Forest Service receipt, and here is the law.

Attorney Williams: Do you mean you want me

to stipulate that a certain portion of this went into

the Alaska Fund"? I can't do that because I haven't

the knowledge of it.

Mr. Faulkner: Well, if you don't want to take

my word for it, I will call Mr. Huff.

AttorneyWilliams : Well, if you want me to take

your word for it, if you will give this Court your

assurance that twenty-five per cent of this $3,240.00

did go into the Alaska Fund
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Mr. Faulkner: Yes.

Attorney Williams : that is good enough for

me. [34]

Mr. Faulkner : Yes. I have seen the letters each

year.

Attorney Williams: Well, I mean I personally

have no knowledge of it.

Mr. Faulkner: I can assure the Court that they

have and, if you want any firsthand information

on it, we can bring up

Attorney Williams: Does the witness have that

knowledge %

Mr. Faulkner: Well, I don't know how much he

knows about it.

A. Well, I don't know very much about it.

Mr. Faulkner: I don't think he has seen the

letters but I have, copies of the letters sent every

year. To explain to the Court, one power plant is

located at Salmon Creek and that is not in the

Forest Service so that money is not treated in that

way. The license fee there is larger than it is at

Annex Creek. That money doesn't go into the

Forest Service; but Annex Creek, being in the

Forest Service, it is paid directly to the Forest

Service. They turn over twenty-five per cent to

the Territory every year. That is the way it goes.

And then the next section of the law reads that

another ten per cent is used by the Forest Service

within the state or territory where the national

forest is. That one does use the word "territory,"

and that is Section 500 and 501 of [35] Title 16.
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Attorney Williams: Well, now, I am most con-

fused, your Honor. I don't know whether this is

part of the evidence in the case, or whether it is

part of the argument, or just where we are.

Mr. Faulkner: Well, I was explaining the evi-

dence, the evidence that has gone in.

Attorney Williams: Well, the witness says he

doesn't know anything about it.

The Court: This is something aside from the

witness, as I understand it.

Mr. Faulkner: I was talking about the law,

what the law required.

The Court: Well, he is just merely stating what

the distribution of it is under the law applicable

to Alaska. In other words, he is making a state-

ment as to the operations of law and, if you don't

dispute that, we can dispense with calling another

witness.

Attorney Williams: If Mr. Faulkner wants to

take the stand and testify that twenty-five per cent

of this $3,240.00 went into the Alaska Fund, then

I am satisfied.

The Court: Well, you won't take his statement

except under oath?

Attorney Williams: Oh, no, no, I don't mean to

say that, your Honor. [36]

The Court: Well, you said it.

Attorney Williams : I didn't mean to imply that,

but I mean I would like to keep the record straight

so that it is either evidence or it isn't evidence.

The Court: After all he is an officer of the
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Court and subject to the discipline of the Court

and incurs all the penalties of contempt at least,

and, if he makes that statement, unless you have

some reason to disagree with it, why you might as

well stipulate.

Attorney Williams: I can't stipulate that it is

right, your Honor. I mean, if he wants to testify

that it is true

The Court: Well, don't you want to accept his

statement that that is the way that the fee, monies,

are distributed?

Attorney Williams: I am willing to accept his

statement that that is the law and that is the way
it should be distributed.

Mr. Faulkner: The only thing I can state is

that I have been to the Forest Service and examined

their records and spent considerable time with Mr.

Heintzleman and Mr. Huff, who handles it, and

they have letters there each year transmitting twen-

ty-five per cent of these monies received to the

Territory.

Attorney Williams: I mean this is all—this hits

us [37] with surprise, your Honor. We haven't

been advised of this, and all through this trial in

Fairbanks and never before did this come in. We
signed a stipulation that these papers that were

introduced in the Fairbanks trial could come in

here, but I didn't know that we were going to have

a lot of extraneous matter or I wouldn't have signed

this stipulation and started a trial de novo, so to

speak.
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The Court: You don't mean to say he is depart-

ing from the stipulation?

Mr. Faulkner: I am not.

The Court : I thought his remarks indicated you

were departing from the stipulation.

Mr. Faulkner: No. We didn't have the answer

until this minute.

Attorney Williams: I am trying to raise the

question if this is a correct method of getting it

before the Court.

The Court: It isn't whether it is correct or not.

You can weigh the strict correctness of it. If you

object, that will compel the calling of a witness.

Attorney Williams: Unless I can have time to

examine these—I don't know what is coming next,

your Honor. It isn't that I don't trust Mr. Faulk-

ner, but I am not going to have a chance to cross-

examine Mr. Faulkner on these figures. [38]

Mr. Faulkner : I will call Mr. Huff.

The Court: If you insist that he call somebody

else or you don't want to accept his statement, he

will have to call a witness.

Mr. Faulkner: The only thing there is that the

law says state, and it has been construed to be

territory. Whether it is construed that way or not,

that is what they actually do; they turn it over to

the Territory.

The Court: That would be at least an adminis-

trative construction.

Attorney Williams: Is that twenty-five or ten?

Mr. Faulkner: Twenty-five to the Territory and
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ten per cent spent by the Forest Service in the area

or forest reserve where the money is earned. One

says twenty-five per cent to the state, and another

section ten per cent, not what is left, but ten per

cent of the whole goes for trails and roads.

Attorney Williams : Who spends that ?

Mr. Faulkner: The Forest Service. But it must

be spent in the Territory, not only that but in the

Forest reserve where

Attorney Williams: It is your contention twen-

ty-five per cent goes into the Alaska Fund?

Mr. Faulkner: Whatever the fund is that they

use it for. I suppose the Alaska Fund. [39]

Attorney Williams: And that the Federal Gov-

ernment spends another ten per cent of that for

trails within the Territory some place?

Mr. Faulkner : And the evidence shows that they

never spend any of that up in the vicinity of Annex

Creek.

The Court: Is that a counterpart of our Alaska

Fund for Indigents'?

Mr. Faulkner: I think so.

The Court: Why wouldn't it be in Title 48 in-

stead of 16.

Mr. Faulkner: 16 is Conservation. I couldn't

find it in 48.

The Court: I thought, according to my recollec-

tion, it was in 48.

Mr. Faulkner: I couldn't find it; and I found

it in 16. Mr. Heintzleman and Mr. Huff said that

is where it was.
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The Court: Wouldn't it be in the Alaska Com-

piled Laws?

Mr. Faulkner: I don't think it is in there.

The Court: It certainly used to be.

Mr. Faulkner: I know that twenty-five per cent

is returned.

The Court : I thought we might find the counter-

part of that in the Alaska Compiled Laws or

Title 48. Then there would be no question about

its distribution among the territories. [40]

Mr. Faulkner: I looked in there. I might have

been too hasty, and Mr. Huff looked, and I went

up and checked their records.

The Court: It seems to me it is under the sub-

ject of Roads and Trails of Title 48.

Mr. Faulkner: It might be, but anyway it is in

Title 16. Now, should I call Mr. Huff? Are you

willing to admit that twenty-five per cent goes to

the Territory? There is the law and the testimony

of what is paid. The only thing is whether it goes

to both state and the territory, whether state in-

cludes territory.

Attorney Williams: Well, after the difficulty I

had with the Supreme Court on whether or not the

words "state" and "territory" are synonymous, Mr.

Faulkner, I am a little confused.

Mr. Faulkner: Well, it isn't a question of what

it means. It is a question of what they do with the

money, what they actually do with it, what they

have been doing with it for all these years. It

might be that I overlooked
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The Court: Well, it says here: "All moneys de-

rived from and collected for occupation or trade

licenses, outside of the incorporated towns in the

Territory of Alaska, shall be deposited in the Treas-

ury Department of the United States, there to

remain as a separate and distinct fund, to be [41]

known as the Alaska fund, and to be wholly de-

voted to the purposes hereinafter stated in the

Territory of Alaska. Twenty-five per centum of

said fund, or so much thereof as may be necessary,

shall be devoted to the establishment and mainte-

nance of public schools in said Territory; 10 per

centum of said fund shall be, and is hereby, appro-

priated and authorized to be expended for the relief

of persons in Alaska who are indigent and incapaci-

tated through," and so on and so forth; "and all

the residue of said fund shall be devoted to the

construction and maintenance of wagon roads,

bridges, and trails in said Territory."

Mr. Faulkner: I think that is a different sec-

tion. That is one where they get it all, but this

they get only twenty-five per cent of it. I looked

at that.

The Court : Well, you mean there are two classes

of business licenses?

Mr. Faulkner: No. This is not really a business

license but a permit to occupy public lands.

Q. (By Mr. Faulkner) : Isn't that it, Mr. Wil-

liams ? A. Yes.

Mr. Faulkner: That is the nature of it with the

power plant and the dam.
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The Court: I don't know whether he has defi-

nitely committed himself as to what he wants to do.

Mr. Faulkner : Well, that has nothing to do with

the [42] witness of course.

Q. (By Mr. Faulkner) : Mr. Williams, I want

to ask you another question while you are here and
j

that is, on the lode claims the Alaska Juneau has, i

how many groups are there that they return here

for taxes to the Territory?

A. Three groups, I think.

Q. Now, those are groups situated outside of

the school districts? A. Yes.

Q. Most of your property is situated where?

A. Well, most of our property is located inside

the Juneau School District.

Q. And these are outside that you are talking

about? A. Yes.

Q. Now, when you made your return, Mr. Wil-

liams, it shows there these separate groups of

mining claims, and that return shows that one

claim bj^ itself contains .603 acres?

A. Yes. I know about that.

Q. That is a very small portion of it?

A. Of a claim; yes.

Q. How much does a full claim contain, a lode

claim ?

A. Well, there is a little better than twenty

acres.

Q. 20.611? A. I believe that is the figure.

The Court: That is the claim 600 by 1500? [43]

Mr. Faulkner: Yes; a full claim.
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Q. (By Mr. Faulkner) : Now, you have two

other groups there. In making your return, a cer-

tified copy of which is in evidence here, you re-

turned the acreage on those groups?

A. Yes, we did.

Q. Now, then, when you valued it for the pur-

pose of the return, the return shows that you

valued it on an acreage basis'?

A. Well, yes; according to the law.

Q. You felt that was the way the law read?

A. Yes.

Q. Now, when the assessor valued it, how did he

assess it?

A. They assessed it at five hundred dollars a

claim.

Q. Regardless of the

A. Regardless of the size of the claim.

Q. So that the claim which has .603 acres was

assessed at how much?

A. At five hundred dollars.

Mr. Faulkner: I think that is all, your Honor.

Oh, no. There is one other question I wanted to ask.

Q. (By Mr. Faulkner) : Mr. Williams, you in-

troduced a deposition here to which is attached cer-

tain exhibits in the form of school district tax

notices and receipts for the year 1949. Now, did

you ever receive any notice or any document or

any paper of any kind from the Juneau [44] Inde-

pendent School District that they were assessing

any part of this territorial law?

Attorney Williams. We object to that question
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as leading, your Honor. He could ask what, if any

other, tax return

The Court: There is no jury here to be in-

fluenced by leading questions, and the witness is

not of the kind of low intelligence

Attorney Williams : It seems to me that all after-

noon counsel has been sort of halfway testifying.

Mr. Faulkner: I don't think it is leading.

Attorney Williams: But I think there ought to

be a limit as to how far he should testify.

Mr. Faulkner: I just asked him if he received

any notice of any territorial taxes.

The Court: Objection overruled.

A. No, we haven't.

Q. (By Mr. Faulkner) : Now, you paid taxes,

according to your deposition, I mean the Company

did, on considerable property in the Juneau Inde-

pendent School District? A. Yes.

Q. Something over twenty thousand dollars %

A. Yes, we did.

Q. Now, did you know, do you have any way

of knowing, at the time that was assessed, at the

time the tax notices were [45] sent out and the

time you paid it, that any part of it was territorial

tax? A. No.

Q. You were just assessed the straight ten mills

and paid it? A. That is right.

Q. For school district purposes?

A. That is right.

Mr. Faulkner: I think that is all. I might as

well explain to the Court now the reason I brought
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that out is this, on account of this affidavit of Mrs.

Livie. Mrs. Livie made an affidavit here setting

up the school district ordinance and said in there

—

she also gave there an extract of the minutes of

the meeting of the board showing that they levied

a tax that year of seven mills, and we went on

that theory up at Fairbanks, and, when we got up

there after the preliminary injunction, Mr. Wil-

liams discovered that the Juneau School District

had actually levied ten mills, so I came back and

had Mrs. Livie make an affidavit stating that the

tax was ten mills, although we couldn't change the

minutes of the council meeting which stated that

it was seven mills. I never did understand until

just recently how that arose. The way it arose was

this, that the Juneau School District taxed ten

mills that year, and the city's portion was only

seven mills, and they matched the Juneau School

District, so the Juneau School District, when they

were all through with it, found [46] they had three

mills left over, which they gave to the Territory

Tax Collector, as this law provides. The law pro-

vides that, if the school district takes in any more

in tax under this one per cent, that is, if the one

per cent amounts to more than their school ex-

penses, their share of the school expenses, they

pay that portion over to the Tax Commissioner.

The law is that, if a city takes in the one per cent,

they can do anything they please with it. So, it

was for that reason that we were a little confused

as to this extra three per cent. The school board
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just assessed a straight ten mills, and anybody look-

ing at it, I know for my own I would say it was

ten mills for school purposes. And it was months

after that that they discovered they weren't going

to use ten and had three left over, and then to

comply with this law they turned it over to the Tax
Commissioner. That is the way that happened.

Attorney Williams: Well, your Honor, again I

have no objection to getting that information, but

that is the first time that I have ever had an ex-

planation of why Mr. Faulkner introduced two con-

flicting depositions from Mrs. Livie at the Fair-

banks trial.

Mr. Faulkner: No. I introduced the second one

because you said the first one was a mistake.

Attorney Williams: Well, I still contend the

first one was a mistake. [47]

Mr. Faulkner: Well, I explained to the Court

how it happened. The first one is the one that con-

tains the extract of the council meeting at which

they assessed ten mills.

Attorney Williams: They didn't assess both.

They either assessed seven or ten, and it has been

our contention all through the trial in Fairbanks

that they assessed ten.

Mr. Faulkner: They did.

Attorney Williams: And it is still our conten-

tion that they assessed ten.

Mr. Faulkner : I was just telling what they did.

The Court: Well, is there any necessary incon-

sistency between that and what occurred? That is,
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if you limit your statement to mere assessment,

there isn't any inconsistency.

Attorney Williams: They assessed and collected

ten.

The Court: But didn't use it?

Attorney Williams: They used seven mills for

school purposes and transmitted three mills to the

Territory as the law requires.

The Court : They you are in agreement on what

happened ?

Attorney Williams: Yes, in agreement; that is

right.

Mr. Faulkner : I think that is all. Have you any

cross-examination ? [48]

Cross-Examination

By Attorney Williams:

Q. Mr. Williams, how many employees do you

have over at Annex Creek ?

A. We have three.

Q. Any children over at Annex Creek?

A. Well, there are—at the present I don't be-

lieve there are. There have been small children

there.

Q. Have you ever asked for a school over at

Annex Creek? A. No.

Attorney Williams: That is all.

Redirect Examination

By Mr. Faulkner:

Q. Well, Mr. Williams, at times there are a
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good many more employees over there than that,

aren't there?

A. Well, occasionally in the summertime we
have two or three men over there for extra work
along the line. We very seldom have more than six

men there.

Q. And there is another thing I would like to

ask you. These mining claims that are outside of

the schol district, have they any value?

A. They have no value at this time. [49]

Recross-Examination

By Attorney Williams

:

Q. Now, which claims is it that have no value,

Mr. Williams'?

A. Well, we have one claim in Duncan Canal.

That is the one that is a little over half an acre.

It has some barite outcrops on it. It has no com-

mercial value.

Q. Patented? A. It is patented.

Q. We have a group of claims around the

north end of Prince of Wales Island that contains

some meliphanite, and it has no commercial value

at this time.

Q. Have you ever thought of trying to get rid

of title?

A. Oh, yes. We have investigated those things,

and from time to time we try to get rid of them.

Take barite, for instance. We have tried several

times to dispose of it. And we also have property
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up at Taku River, just this side of the boundary

line, that contains some zinc, but it is rather low

grade and has no commercial value.

Q. Well, is it your testimony then that these

particular claims aren't v^orth paying the tax on?

A. Well, v^e would like to hold the claims and

perhaps work them some other time when condi-

tions are more favorable, or, if the mineral barite

should become more valuable through some other

use, why the claims may someday be of value. [50]

Q. You mean they may have some potential

value? A. Correct; that is right.

Q. So, you don't mean that they have no ab-

solute value at the present time?

A. We feel that they have no commercial at this

time. We can't sell them for anything.

Q. But they have potential value?

A. I believe so.

Attorney Williams: That is all.

Mr. Faulkner: That is all. If the Court please,

I will call Mr. Huff if necessary.

Attorney Williams : Oh. One more question from

this witness, your Honor. I am not sure that I

got it.

Q. Do you know of your own knowledge whether

any portion of the $3,240.00, that was paid to the

United States Department of Agriculture by your

employer on or about the 13th day—no; wait a

minute—on or about the 1st day of December,

1948, was paid to the government of the Territory

of Alaska?
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A. No, I have no knowledge of that.

Q. Do you pay this so-called permit tax every

year ? A. Yes.

Q. This one, paid 12-1-48, what period did that

cover ?

A. That would be, I think, for 1949. We pay

them in advance.

Mr. Faulkner: It shows on the exhibit, doesn't

it? [51]

A. I am quite sure they are paid in advance.

Attorney Williams: Oh, yes, it does. The calen-

dar year of 1949. That is all.

Mr. Faulkner: Now, the question of whether

this goes to the Territory is a matter of law for

the Court to decide.

Attorney Williams: Well, I am willing to leave

it up to a point of law, your Honor.

Mr. Faulkner: I think that is all the testimony

I have. As I stated to the Court, there are a great

many exhibits here and some of them are long, but

I have summarized the ordinances exactly as sum-

marized by counsel on the other side at the time

of the appeal, and they are the same exhibits as

were introduced at Fairbanks, so that, to facilitate

the work of the Court, in presenting my memo-

randum, if I have the privilege to file it, and the

Court could compare it, but I think it shows all the

main portions.

Mr. Dimond: If the Court please, in the trial

in the District Court in Fairbanks in the former

case, the deposition of James C. Ryan, a witness
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introduced and marked by the Clerk there as De-

fendant's Exhibit No. 1-A, but, like Mr. Williams'

deposition, I suppose it should not be marked as

an exhibit, but will counsel stipulate that it be con-

sidered to have been read into evidence? [52]

Mr. Faulkner: Yes. That is covered by the

stipulation, your Honor.

Mr. Dimond: It is covered also by the stipula-

tion.

The Court: Well, that will be the action of the

Court.

Mr. Dimond: Does that include the table pre-

pared by Doctor Ryan?

Clerk of Court: Yes, it does. This is not an

exhibit.

Mr. Faulkner: That I believe was introduced

on behalf of defendant. And that is all.

DEPOSITION OF JAMES C. RYAN
A Witness on Behalf of Defendant, M. P. Mullaney

JAMES C. RYAN
a witness called on behalf of defendant, M. P.

Mullaney

:

Direct Examination

By Mr. Dimond

:

Q. Will you please state your name.

A. James C. Ryan.

Q. What is your profession?

A. Commissioner of Education for the Territory

of Alaska.
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Q. How long have you been so engaged as Com-
missioner ?

A. About 9% years; nine and some months.

Q. Briefly what are your duties as Commissioner

of Education? [53]

A. The duties are to keep all records pertaining
;

to the schools of Alaska ; to disburse monies appro-

priated by the Territory for the use of public

schools; to do all things necessary to encourage

building, and operate public schools and to directly

operate the rural schools of the Territory.

Q. Will you please give a general description

of the school system in the Territory.

A. The over-all school system of Alaska is oper-

ated by a board known as the Territorial Board,

which is appointed by the Governor and confirmed

by the Legislature. There are five members, one

from each judicial division and one at large. The

schools are in two general classes, rural schools

that are operated 100% by the Territory and in-

corporated school districts that are operated jointly

by the Territory and the local people of the district.

There are three different types of incorporated

school districts in Alaska. One type is what we

call the city type where the school district is just

as large as the boundaries of the city. The second

type is the independent school district which em-

braces the municipality and its adjacent area not

to exceed 500 square miles. The third type is the

incorporated school district where a settlement or

a village and its adjacent area may incorporate
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as a school district, but it does not include a munici-

pality. [54]

Q. Are these three types of school districts com-

monly called incorporated?

A. Yes, they are commonly called incorporated

school districts.

Q. And they include a type of school district

called an incorporated school district?

A. Yes. It is a little confusing in that respect

because one of them is called an incorporated

school district which is a specific type, yet they are

all organized school districts or incorporated school

districts.

Q. I hand you these books, Dr. Ryan. Will you

please state what they are.

A. These are the reports of the Commissioner

of Education for the biennium ending June 30,

1936, 1938, 1940, 1942, 1944, 1946, 1948.

Q. Are these reports required to be kept by

law?

A. Yes, it is required by law that the Commis-

sioner of Education report once each biennium.

Q. What briefly do those reports contain?

A. They contain the activities of the Territorial

Department of Education and of the Territorial

Board of Education and something of the statistics

of the public school system concerning enrollments

and the expenditures of the Territory for various

school purposes.

Q. I now hand you this paper. Will you please

state what [55] this is.
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A. This is a distribution of expenses for the

years 1934 through 1948—just what it says on the

front here—the number of incorporated school dis-

tricts and the unincorporated schools, with a total

expense for each of these two types, and the por-

tion of the total expense paid from territorial

funds, the portion paid from funds raised by local

taxes within the district, and the enrollment of

pupils in each of the two types of schools.

Q. Did you prepare this? A. Yes.

Q. From what source did you obtain these fig-

ures?

A. The source of this raaterial was from infor-

mation on file in my office. The official records

chiefly are compiled in these reports.

Q. Reports of the Commissioner of Education

which you have just previously identified?

A. Yes.

Q. This is a summary of certain statistics taken

from those reports? A. That is right, sir.

Q. I observe that you have unincorporated

schools, rural schools and special schools; can you

tell me what a special school is ?

A. Yes. The Territorial Board of Education

has, by regulation, [56] determined the manner in

which certain rural schools shall be established.

Schools that are very small, where they have just

a minimum number for the establishment of a

school—for a number of years that was six—we

establish what is known as a special school. The

distinguishing feature there was that the local com-
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munity would provide certain things in the opera-

tion of the school, whereas in a larger rural school

all of it was provided by the Territory. For ex-

ample, if a community had just six pupils, we

would establish a school if the local community

would provide the fuel, the light and the janitor

service, while the Territory then provided the

teacher and the textbooks and all the other expenses

of the operation. For quite a number of years that

was carried on our books and in our records as

special schools, but I believe somewhere about 1943

or 1944 we discontinued that practice and you will

note from the biennial report it no longer appears;

it just appears as territorial schools.

Q. What proportion of the total expense for

the support of rural and special schools is paid

by the people in the special school districts by way

of fuel, light and janitor service? Is it a large

amount f

A. No, it is a very small amount. To give you

an example, in a little school of six or seven pupils

the community would provide the fuel, which would

amount to about ten [57] cords of wood, and that

running about as it would at that time—about $10

—

it varies in amount—it would be maybe $150. Many
times the men of the community actually cut the

wood and brought it in so it would not amount to

too much.

Q. The other expenses of the special schools are

borne bv the Territorv?
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A. That is right; all the other expenses—text-

books, supplies, teachers' salaries, etc.

Q. Would counsel be willing to stipulate that

this last exhibit identified by the witness can be

offered in evidence at the trial of this case without

the necessity of any further identification ?

Mr. Banfield: Yes, it may be offered without

any further identification, but at that time we re-

serve the right to object to its admissibility on

other grounds.

Mr. Dimond: Very well. I would like to have

the Notary mark this exhibit ''Defendant's Exhibit

No. I" and attach it to the deposition to be sent

to the Clerk of the Court at Fairbanks.

(The Notary then proceeded to mark the

exhibit according to the instructions of coun-

sel.) [58]

Mr. Dimond : Would you also be willing to stipu-

late that the reports of the Commissioner of Educa-

tion previously identified by the witness could, if

desired by either party, be offered in evidence, in

whole or in part, without the necessity of further

identification, subject, of course

Mr. Banfield: Yes, I will so stipulate, subject,

of course, to other objections as to their admissi-

bility.

Mr. Dimond: I would like to have the Notary

mark each one of those reports of the Commissioner

of Education ''Defendant's Exhibit No. II." I be-

lieve there are seven of the books, and to distin-
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giiish between them, each one should be marked

''Part 1," ''Part 2," "Part 3" through 7, and each

should contain the words "Defendant's Exhibit

No. II."

(The Notary then proceeded to mark the

exhibits according to the instructions of coun-

sel.)

Q. What are the items of expense of incorpo-

rated school districts which are not borne by terri-

torial funds—not paid from territorial funds?

A. Chiefly capital expenditures, although it

does not follow always that the usual interpreta-

tion of capital expenditures is the same as that

used in ordinary common usage. The local district

is responsible 100% for construction [59] of the

building, the repair of the building; they are re-

sponsible 100% for equipment in the building. It

is there that the difference in the Territorial

Board's interpretation and that of common prac-

tice breaks down. In general practice, a typewriter

that is a replacement is usually regarded as a cur-

rent expense, while a new typewriter, a brand new

one added, is a capital expenditure. Any typewriter

where it is a replacement or any school desk where

it is a replacement is an expense of the local school

district and is counted as an expenditure by the

school board. In addition to that, the local district

bears a portion of the cost of the operation of the

school, depending upon the size of the school. Terri-

torial law provides that schools with 150 or fewer

pupils get 85% of their current operation cost
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borne by the Territory and 15% must be borne by

the local community. If the school has an enroll-

ment of 150 to 300, the local community bears

20% and the Territory 80%. If the enrollment is

over 300, the local community bears 25% of the

current operation cost and the Territory 75%.

Q. Dr. Ryan, in the case of a school which should

receive 80% support from the territorial govern-

ment by way of refund, why is it that under this

exhibit the percentage is shown as approximately

66% ?

A. There is a very good reason for that. The

Territory pays [60] 80% of teachers' salaries, for

example, based upon the territorial minimum sal-

ary scale, while the local community bears their

20% of that minimum scale plus 100% of all of

the amount which they pay above the minimum

scale, and most of the districts do pay above the

minimum scale, and that accounts for that differ-

ence. The Territory does pay 80% of the minimum

scale, but for the over-all expenditure of teachers'

salaries it would not be 80% because the local com-

munity pays above the minimum scale.

Q. With regard to pupils attending schools

within incorporated school districts but residing

outside of the district, who pays the cost of their

tuition? A. The Territory.

Q. The Territory pays it to the school district?

A. Pays it to the school district.

Q. How is the cost of transportation of pupils

to schools paid?
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A. By the Territory, 100%.

Q. Even pupils attending school district schools ?

A. Yes.

Q. I am not sure whether I asked you this, but

going back to rural schools, are the capital expendi-

tures of those schools paid by the Territory of

Alaska ?

A. Yes. The expense of the operation of rural

schools is borne 100%. The current expense, the

capital expenditure, [61] everything is borne by

the Territory—those outside of any incorporated

school district—there I am using incorporated

school district in its broad sense.

Mr. Dimond: No further questions.

Mr. Banfield: No questions by the plaintitf or

intervener.

(Witness excused.)

DEFENDANT'S EXHIBIT No. I

Showing, for the years 1934 through 1948, the

number of Incorporated School Districts and Un-

incorporated Schools in Alaska; the total expenses

for each of these two types of schools; the portion

of the total expenses which is paid from Terri-

torial funds; the portion which is paid from funds

raised by local taxes within the districts; and the

enrollment of pupils in each of the two types of

schools.
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(The signature of the witness and the cer-

tificate of the Notary Public appear on the

original deposition on file in the case. As re-

flected in the Notary's certificate, the date of

taking of the deposition was April 6, 1950.)

(Deposition concluded.)

Mr. Dimond: That is all, your Honor.

The Court: Then you have, as I understand it,

briefs to submit at this time?

Mr. Faulkner: Yes. Does your Honor want to

hear any argument on it?

The Court: I suppose; if you came prepared

for it, yes.

Mr. Faulkner : There are a few points I want to

touch on.

Mr. Dimond: You mentioned submitting briefs

at this time. With the permission of the Court,

I would like to have a few days to get it typed up.

The Court: Very well. As I understand it,

these [62] briefs are not the briefs or copies of

briefs submitted in connection with the first trial?

Mr. Dimond: This is not. Maybe some parts

are similar.

Mr. Williams: The case, your Honor, in Fair-

banks involved injunction.

The Court: Outside of that the briefs, I sup-

pose, will be substantially the same ?

Mr. AVilliams: Apparently there are going to be

some new theories on both sides, your Honor.

The Court: In other words, I should confine my
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reading of briefs then to the briefs that are going

to be filed here.

Mr. Williams: I believe so.

Mr. Faulkner: I believe there are some few

additional things.

Whereupon, the case was argued.

(End of record.) [63]

United States of America,

Territory of Alaska—ss.
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178

[Title of District Court and Cause.]

CLERK'S CERTIFICATE
United States of America,

Territory of Alaska,

First Division—ss.

I, J. W. Leivers, Clerk of the District Court for

the Territory of Alaska, First Division thereof, do

hereby certify that the hereto-attached pleadings

are the original pleadings and Orders of the Court

filed in the above-entitled cause and are the ones

designated by the parties hereto to constitute the

record on appeal herein.

In Witness Whereof, I have hereunto set my
hand and caused the seal of the above-entitled court

to be affixed at Juneau, Alaska, this 5th day of

September, 1952.

[Seal] /s/ J. W. LEIVERS,
Clerk of District Court.

[Endorsed]: No. 13533. United States Court of

Appeals for the Ninth Circuit. Luther C. Hess and

Alaska Juneau Gold Mining Company, a Corpora-

tion, Appellant, vs. M. P. MuUaney, Commissioner

of Taxation, Territory of Alaska, Appellee. Tran-

script of Record. Appeal from the District Court

for the Territory of Alaska, Division Number One.

Filed September 8, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.


